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A lawyer who reasonably determines that his client has become 
incompetent to handle his own affairs may take protective action on 
behalf of the client, including petitioning for the appointment of a 
guardian. Withdrawal is appropriate only if it can be accomplished 
without prejudice to the client. The protective action should be the 
least restrictive under the circumstances. The appointment of a 
guardian is a serious deprivation of the clients rights and ought not 
be undertaken if other, less drastic, solutions are available. With 
proper disclosure to the court of the lawyer s self-interest, the lawyer 
may recommend or support the appointment of a guardian who the 
lawyer reasonably believes would be a fit guardian, even if the lawyer 
anticipates that the recommended guardian will hire the lawyer to 
handle the legal matters of the guardianship estate. However, a 
lawyer with a disabled client should not attempt to represent a third 
party petitioning for a guardianship over the lawyers client. 

The Committee has been asked to address ethical issues that arise when 
a lawyer believes that his client is no longer mentally capable of handling 
his legal affairs. May the lawyer consult with family members or others? 
May the lawyer petition the court to appoint a guardian for the client? Is 
he obligated to do so? May the lawyer represent a third party petitioning 
for the guardianship? May the lawyer support the appointment of a 
guardian who the lawyer expects will retain him in connection with han
dling the client's affairs? If so, must the lawyer disclose to the court the 
fact that the person appointed will likely retain the lawyer to handle all 
legal matters concerning the client's estate? 

The Effect of Incompetency on the Client-Lawyer Relationship 

Representation of a client who becomes incompetent to handle his own 
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affairs presents special challenges for the lawyer. This is recognized in the 
Model Rules of Professional Conduct (1983, as amended) in Rule 
1.14(a)'s directive that the lawyer in that situation maintain insofar as pos
sible a "normal" relationship with an incompetent client: 

Rule 1.14 Client Under a Disability 

(a) When a client's ability to make adequately considered deci
sions in connection with the representation is impaired, whether 
because of minority, mental disability or for some other reason, the 
lawyer shall, as far as reasonably possible, maintain a normal 
lawyer-client relationship with the client. 

A normal client-lawyer relationship presumes that there can be effec
tive communication between client and lawyer1, and that the client, after 
consultation with the lawyer, can make considered decisions about the 
objectives of the representation and the means of achieving those objec
tives.2 When the client's ability to communicate, to comprehend and 
assess information, and to make reasoned decisions is partially or com
pletely diminished, maintaining the ordinary relationship in all respects 
may be difficult or impossible. 

Rule 1.14 recognizes that there may be situations in which a normal 
client-lawyer relationship is impaired, or, perhaps, impossible because of 
client disability. Rule 1.14(a) requires a lawyer, "as far as reasonably pos
sible", to "maintain a normal lawyer client relationship" with a client 
whose "ability to make adequately considered decisions in connection 
with the representation is impaired." This obligation implies that the 
lawyer should continue to treat the client with attention and respect, 
attempt to communicate and discuss relevant matters, and continue as far 
as reasonably possible to take action consistent with the client's directions 
and decisions. 3 

1. Rule l.4(a): "A lawyer shall keep a client reasonably informed about the status 
of a matter and promptly comply with reasonable requests for information." 

2. Rule l.2(a): "A lawyer shall abide by a client's decisions concerning the objec-
tives of representation ... and shall consult with the client as to the means by which 
they are to be pursued .... " 

3. Comment 1 to Rule 1.14 reminds us that "a client lacking legal competence 
often has the ability to understand, deliberate upon, and reach conclusions about mat
ters affecting the client's own well-being. Furthermore, to an increasing extent the law 
recognizes intermediate degrees of competence." To the same effect was EC 7-12 of 
the predecessor Model Code of Professional Responsibility: "If a client is capable of 
understanding the matter in question or of contributing to the advancement of his 
interests, regardless of whether he is legally disqualified from performing certain acts, 
the lawyer should obtain from him all possible aid." 
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If the client is, in fact, incompetent, simply staying in touch with the 
client may not be sufficient to empower the lawyer to act in behalf of the 
client or to protect the client's interests. Because the relationship of client 
and lawyer is one of principal and agent, principles of agency law might 
operate to suspend or terminate the lawyer's authority to act when a client 
becomes incompetent,4 and the client's disability may prevent the lawyer 
from fulfilling the lawyer's obligations to the client unless a guardian is 
appointed or some other protective action is taken to aid the lawyer in the 
effective representation of the client. For example, Comment 3 to Rule 
1.14 notes the situation where the disabled client has property that should 
be sold for the client's benefit, but completion of the transaction requires 
the appointment of a legal representative who can act on the client's 
behalf. Many other situations can be envisioned where the client's imme
diate legal needs cannot be accomplished without the intervention of a 
legal representative, or where the client's personal needs cannot be met 
without the aid of some protective action. 

Anticipating this kind of dilemma, Rule 1.14(b) permits the client
lawyer relationship to continue even in the face of the client's incapacity, 
authorizing the lawyer to initiate protective action appropriate to the cir
cumstances, including seeking the appointment of a legal representative 
having some degree of power over the client's affairs: 

A lawyer may seek the appointment of a guardian or take other pro
tective action with respect to a client only when the lawyer reason
ably believes that the client cannot adequately act in the client's own 
interest. 

The scope of authority granted a lawyer under Rule l .14(b) appears on 
the face of the rule to be quite broad. For example, the language of Rule 
1.14(b) appears to permit a lawyer to take protective action whether or not 
immediately necessary to the lawyer's effective representation of the 
client, if, in the matter at hand, the client cannot adequately act in the 
client's own interest. Thus, a lawyer who has a longstanding existing rela
tionship with a client, but no specific present work, is not, for lack of such 
assignment, barred from taking appropriate action to protect a client 
where 1.14(b) applies. 

On the other hand, there are limits as to when a lawyer may take pro
tective action under Rule 1.14(b ), and as to what action may be taken. 

4. In re Houts, 7 Wash. App. 476, 499 P.2d 1276 (1972) (client's incapacity subse
quent to retaining lawyer terminates lawyer's authority to act); Restatement (Second) 
of Agency§ 122 (1958) (incompetent principal has no authority to empower his agent). 
Some courts have stated that the client's incapacity terminates the client-lawyer rela
tionship. See, e.g., Donnelly v. Parker, 486 F.2d 402,407 note 20 (D.C. Cir. 1973). 
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Rule 1.14(b) does not authorize the lawyer to take protective action 
because the client is not acting in what the lawyer believes to be the 
client's best interest, but only when the client "cannot adequately act in 
the client's own interest."5 (Emphasis added) A client who is making deci
sions that the lawyer considers to be ill-considered is not necessarily 
unable to act in his own interest, and the lawyer should not seek protec
tive action merely to protect the client from what the lawyer believes are 
errors in judgment. Rule 2.1 permits the lawyer to offer his candid assess
ment of the client's conduct and its possible consequences, and to suggest 
alternative courses, but he must always defer to the client's decisions. 
Substituting the lawyer's own judgment for what is in the client's best 
interest robs the client of autonomy and is inconsistent with the principles 
of the "normal" relationship. 

Equally important, Rule 1.14(b) cannot be construed to grant broad 
license for even the most well-intentioned lawyer to take control over 
every aspect of a disabled client's life, or to arrange to have such control 
vested in someone other than the client. Rather, the authority granted under 
Rule l .14(b) to seek protective action should be exercised with caution in 
a limited manner consistent with the nature of the particular lawyer/client 
relationship and the client's needs, as discussed more fully below. 

Assessing the Client's Capacity and Seeking Guidance from Others 

If a lawyer is unable to assess his client's ability to act or if the lawyer 
has doubts about the client's ability, Comment 5 to Rule 1.14 suggests it is 
appropriate for the lawyer to seek guidance from an appropriate diagnosti
cian, particularly when a disclosure of the client's condition to the court or 
opposing parties could have adverse consequences for the client. Such 
discussion of a client's condition with a diagnostician does not violate 
Rule 1.6 (Confidentiality of Information), insofar as it is necessary to 
carry out the representation. See Informal Opinion 89-1530. For instance, 
if the client is in the midst of litigation, the lawyer should be able to dis
close such information as is necessary to obtain an assessment of the 
client's capacity in order to determine whether the representation can con
tinue in its present fashion. 

There may also be circumstances where the lawyer will wish to consult 
with the client's family or other interested persons who are in a position to 
aid in the lawyer's assessment of the client's capacity as well as in the 

5. "In other words, the client's capacity must be judged against the standard set by 
that person's own habitual or considered standards of behavior and values, rather than 
against conventional standards held by others." M. SILBERFIELD AND A. FISH, WHEN 
THE MIND FAILS; A GUIDE TO DEALING WITH INCOMPETENCY (University of Toronto 
Press, 1994). 
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decision of how to proceed. Limited disclosure of the lawyer's observa
tions and conclusion about the client's behavior seems clearly to fall with
in the meaning of disclosures necessary to carry out the representation 
authorized by Rule 1.6. It is also implicitly authorized by Rule 1.14 as an 
adjunct to the permission to take protective action. The lawyer must be 
careful, however, to limit the disclosure to those pertinent to the assess
ment of the client's capacity and discussion of the appropriate protective 
action. This narrow exception in Rule 1.6 does not permit the lawyer to 
disclose generally information relating to the representation. 

Withdrawal from Representation of the Disabled Client 

In the absence of Rule 1.14, a lawyer whose client becomes incompe
tent would have no choice but to withdraw, not only because a lawyer 
who continues the representation would be acting without authority, but 
also because the lawyer would be unable to carry out his responsibilities 
to the client under the Rules.6 See Rule 1.16(a)(l) (withdrawal required 
where "the representation will result in violation of the rules of profes
sional conduct"). While Rule 1.14 permits a lawyer to take protective 
action in such situations, it does not compel the lawyer to do so, and many 
lawyers are uncomfortable with the prospect of having to so act. The com
mittee considers that withdrawal is ethically permissible as long as it can 
be accomplished "without material adverse effect on the interests of the 
client." Rule 1.16(b).7 

On the other hand, while withdrawal in these circumstances solves the 
lawyer's dilemma, it may leave the impaired client without help at a time 
when the client needs it most. 8 The particular circumstances may also be 
such that the lawyer cannot withdraw without prejudice to the client. For 
instance, the client's incompetence may develop in the middle of a pend
ing matter and substitute counsel may not be able to represent the client 
effectively due to the inability to discuss the matter with the client. Thus, 
without concluding that a lawyer with an incompetent client may never 
withdraw, the Committee believes the better course of action, and the one 

6. See discussion above regarding the duties of competence and diligence, and the 
obligation to inform the client and act in accordance with the client's desires. 

7. While Rule 1.16(b )( 5) also permits withdrawal "if the representation has been 
rendered unreasonably difficult by the client," a disability over which the client has no 
control is likely not the sort of "difficulty" the drafters had in mind in crafting this pro
vision. Similarly, we do not believe that the final "catch-all" provision in Rule 
1.16(b )( 6) ("other good cause for withdrawal") automatically authorizes withdrawal 
where the client becomes disabled. 

8. As pointed out in c.w. WOLFRAM, MODERN LEGAL ETHICS 162 (1986), even if 
withdrawal is technically permissible, it "only solves the lawyer's problem and may 
belittle the client's interest." 
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most likely to be consistent with Rule 1.16(b ), will often be for the lawyer 
to stay with the representation and seek appropriate protective action on 
behalf of the client. 

Identifying and Taking the Least Restrictive Measures Under the 
Circumstances 

Although not expressly dictated by the Model Rules, the principle of 
respecting the client's autonomy dictates that the action taken by a lawyer 
who believes the client can no longer adequately act in his or her own 
interest should be the action that is reasonably viewed as the least restric
tive action under the circumstances. 9 The appointment of a guardian is a 
serious deprivation of the client's rights and ought not be undertaken if 
other, less drastic, solutions are available. Neither Rule 1.14(b) nor its 
comments offer a definition of "other protective action," but it has been 
interpreted to include the involvement of other family members who are 
concerned about the client's well-being, use of a durable power of attor
ney or a revocable trust where a client of impaired capacity has the capac
ity to execute such a document, and referral to support groups or social 
services that could enhance the client's capacities or ameliorate the feared 
harm. 10 Any of these types of protective action could be less restrictive 
than the appointment of a guardian. The lawyer should, if time permits, 
explore the availability of such less restrictive actions before resorting to a 
guardianship petition. 

The nature of the relationship and the representation are relevant con
siderations in determining what is the least restrictive action to protect the 
client's interests. Even where the appointment of a guardian is the only 
appropriate alternative, that course, too, has degrees of restriction. For 
instance, if the lawyer-client relationship is limited to a single litigation 
matter, the least restrictive course for the lawyer might be to seek the 
appointment only of a guardian ad litem, so that the lawyer will be able to 
continue the litigation for the client. On the other hand, a lawyer who has 
a long-standing relationship with a client involving all of the client's legal 
matters may be more broadly authorized to seek appointment of a general 
guardian or a guardianship over the client's property, where only such 
appointment would enable the lawyer to fulfill his continuing responsibili
ties to the client under all the circumstances of the representation. 

9. Cf Oregon Code of Professional Responsibility Rule 7-101, which permits a 
lawyer to "seek the appointment of a guardian or take other protective action which is 
least restrictive with respect to a client .... " See also Oregon Formal Opinion No. 
1991-41, which directs a lawyer to take the least restrictive action sufficient to address 
the situation when a client is in need of protective action. 

10. See Working Group on Client Capacity, 62 FORDHAM L.REv. 1003 (1994). 
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While there may be circumstances in which the appointment of a gen
eral guardian to assume control over every aspect of the client's life is the 
only reasonable course, in some, if not many, circumstances it may be suf
ficient for the client's protection to arrange for a guardian to manage the 
client's financial affairs, allowing the client to continue managing his per
sonal affairs. 

The Lawyer May Seek a Guardian but May Not Represent Another 
in Doing So 

When, after consideration of less drastic means, a lawyer has concluded 
that a guardian should be appointed for his client, the lawyer may file the 
petition for guardianship. By its terms, Rule l. l 4(b) clearly authorizes a 
lawyer himself to file a petition for guardianship when the lawyer has 
made the requisite finding concerning the client's inability "to adequately 
act in the client's own interest." Conscious of his general duty of loyalty, 
and his specific obligation under Rule 1.14(a) to maintain as normal as 
possible a relationship with an incompetent client, a lawyer may feel dis
comfort at being the petitioner. The lawyer may also be discomfited by 
being in the position of taking action, regardless of how necessary and 
appropriate, that will take away the client's fundamental right of indepen
dence. Nevertheless, in the extraordinary circumstances in which it 
applies, Rule 1.14(b) clearly permits the lawyer to do so. 

A lawyer who finds himself in this awkward position may prefer that 
someone else file the petition. In practice, too, it is not uncommon for the 
lawyer to be approached by a family member or other third party with a 
request that the lawyer represent that third party in pursuing the petition. 
As discussed above, Rule 1.14(b) clearly permits the lawyer himself to 
file a petition for guardianship upon concluding that it is necessary to pro
tect the client and there are no less restrictive alternatives available. 
However, nothing in the rule suggests that the lawyer may represent a 
third party in taking such action, and after considerable analysis, the 
Committee concludes that a lawyer with a disabled client should not 
attempt to represent a third party petitioning for a guardianship over the 
lawyer's client. 

Rule 1.14(b) creates a narrow exception to the normal responsibilities 
of a lawyer to his client, in permitting the lawyer to take action that by its 
very nature must be regarded as "adverse" to the client. However, Rule 
1.14 does not otherwise derogate from the lawyer's responsibilities to his 
client, and certainly does not abrogate the lawyer-client relationship. In 
particular, it does not authorize a lawyer to represent a third party in seek
ing to have a court appoint a guardian for his client. Such a representation 
would necessarily have to be regarded as "adverse" to the client and pro-
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hibited by Rule 1.7(a), even if the lawyer sincerely and reasonably 
believes that such representation would be in the client's best interests, 
unless and until the court makes the necessary determination of incompe
tence. Even if the court's eventual determination of incompetence would 
moot the argument that the representation was prohibited by Rule 1.7(a), 
the lawyer cannot proceed on the assumption that the court will make 
such a determination. In short, if the lawyer decides to file a guardianship 
petition, it must be on his own authority under Rule 1.14 and not on 
behalf of a third party, however well-intentioned. 

We emphasize, however, that this does not mean the lawyer cannot 
consider requests of family and other interested persons and be responsive 
to them, provided the lawyer has made the requisite determination on his 
own that a guardianship is necessary and is the least restrictive alternative. 
The lawyer must also have made a good faith determination that the third 
person with whom he is dealing is also acting in the best interests of the 
client. In such circumstance, the lawyer may disclose confidential infor
mation to the limited extent necessary to assist the third person in filing 
the petition, and may provide other appropriate assistance short of repre
sentation. 

Seeking the appointment of a guardian for a client is to be distinguished 
from seeking to be the guardian, and the Committee cautions that a lawyer 
who files a guardianship petition under Rule 1.14(b) should not act as or 
seek to have himself appointed guardian except in the most exigent of cir
cumstances, that is, where immediate and irreparable harm will result 
from the slightest delay. Even in the latter situations, a lawyer may have 
to act before the appointment has been actually made by the court. A 
lawyer whose incapacitated client is about to be evicted, for instance, 
should be permitted to take action on behalf of the client to forestall or 
prevent the eviction, for example, by filing an answer to the eviction com
plaint. In such a case the lawyer should take appropriate steps for the 
appointment of a formal guardian, other than himself, as soon as 
possible. I I 

Recommending a Guardian and Making Necessary Disclosures 

A lawyer who is petitioning for a guardianship for his incompetent 
client may wish to support the appointment of a particular person or entity 
as guardian. Provided the lawyer has made a reasonable assessment of the 
person or entity's fitness and qualifications, there is no reason why the 
lawyer should not support, or even recommend, such an appointment. 

11. Comment 2 to Rule 1.14 recognizes that there are circumstances in which the 
lawyer must act as de facto guardian. 



9 Committee on Ethics and Professional Responsibility 96-404 

Recommending or supporting the appointment of a particular guardian is 
to be distinguished from representing that person or entity's interest, and 
does not raise issues under Rule 1.7(a) or (b), because the lawyer has but 
one client in the matter, the putative ward. 

Once a person has been adjudged incompetent and a guardian has been 
appointed to act on his behalf, the lawyer is free to represent the guardian. 
However, prior to that time, any expectation the lawyer may have of 
future employment by the person he is recommending for appointment as 
guardian must be brought to the attention of the appointing court. This is 
because the lawyer's duty of candor to the tribunal, coupled with his spe
cial responsibilities to the disabled client, require that he make full disclo
sure of his potential pecuniary interest in having a particular person 
appointed as guardian. See Rules 3.3 and 1.7(b). The lawyer should also 
disclose any knowledge or belief he may have concerning the client's 
preference for a different guardian. The substantive law of the forum may 
require such disclosure.12 

Conclusion 

When a client is unable to act adequately in his own interest, a lawyer 
may take appropriate protective action including seeking the appointment 
of a guardian. The lawyer may consult with diagnosticians and others, 
including family members, in assessing the client's capacity and for guid
ance about the appropriate protective action. The action taken should be 
the least restrictive of the client's autonomy that will yet adequately pro
tect the client in connection with the representation. Withdrawal from rep
resentation of a client who becomes incompetent is disfavored, even if 
ethically permissible under the circumstances. 

The lawyer may recommend or support the appointment of a particular 
person or other entity as guardian, even if the person or entity will likely 
hire the lawyer to represent it in the guardianship, provided the lawyer has 
made reasonable inquiry as to the suggested guardian's fitness, discloses 
the self-interest in the matter and obtains the court's permission to pro
ceed. In all aspects of the proceeding, the lawyer's duty of candor to the 
court requires disclosure of pertinent facts, including the client's view of 
the proceedings. 

12. See, e.g., Illinois Probate Act of 1975, Article XI.A, Guardians for Disabled 
Adults, 755 ILCS 5/1 la-8: 

Section lla-8. Petition. The petition for adjudication of disability and for the 
appointment of a guardian of the estate or the person or both of an alleged dis
abled person must state, if known: (a) the relationship and interest of the peti
tioner .... 




