
District Court Of Appeal Of The State Of Florida
Fourth District
July Term 2005

INTERIM HEALTHCARE OF NORTHWEST FLORIDA, INC.,
Appellant,

v.

ESTATE OF MILDRED M. RIES,
Appellee.

No. 4D04-3951

[September 14, 2005]

Farmer, J. 

Decedent died March 22, 2001.  An estate was opened in November
2001, and Notice of Administration was published in November and
again in December 2001.  All claims were required to be filed by March 6,
2002. See § 733.702(1), (3), Fla. Stat. (2001) (any claim not filed within 3
months after first publication, or within 30 days after service, is barred).
Interim Health Care filed its claim on May 7, 2002.  The estate objected,
and on May 22, 2002, the probate court entered an order striking the
claim.  That order became final 30 days after May 22nd.  On July 22,
2002—more than 30 days after the order striking the claim—Interim filed
a motion for rehearing but took no action to schedule a hearing on its
motion. 

All claims became jurisdictionally barred on March 22, 2003. See §
733.710(1), Fla. Stat. (2001) (2 years after the death neither the estate,
the personal representative, nor the beneficiaries shall be liable for any
claim against the decedent); see also May v. Illinois Nat’l Ins. Co., 771
So.2d 1143, 1157 (Fla. 2000) (“section 733.710 is a jurisdictional statute
of nonclaim that automatically bars untimely claims and is not subject to
waiver or extension in the probate proceedings.”).  In July 2003, the
estate moved to strike Interim’s long-pending motion for rehearing, and
the court did so on July 30, 2003. Interim took an appeal from the order
striking the claim, and we dismissed the appeal as untimely. 
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Several months after our dismissal of that appeal—more precisely, on
April 15, 2004—Interim filed a new motion asking the probate court to
vacate the nearly 2-year old order striking its claim.  The gist of Interim’s
latest motion was that Interim had improvidently titled its July 22, 2002,
motion as a motion for “rehearing” when in fact it actually sought a
“hearing” on the estate’s motion to strike.  This motion argued that,
when properly understood, its July 22nd motion showed that the order
was void because Interim had never been given a hearing on the estate’s
motion to strike the claim. 

The estate responded by asking the court to strike the motion to
vacate as jurisdictionally barred.  The estate argued that this latest
motion was little more than a repeated attempt to get the court to rehear
the issue of the timeliness of the claim.  It added that any issue of failing
to hold a hearing on the motion to strike should have been raised in a
timely appeal from the May 22nd order.  The probate court agreed and
struck the motion to vacate.  That has led to this latest appeal. 

 The order striking the claim became final 30 days after it was entered
on May 22, 2002.  If Interim wanted to argue that it was entitled to a
hearing before its claim was cast aside, it was required to file a timely
appeal from the order striking the claim.  We have carefully reviewed its
motion to vacate, as well as the estate’s response and the probate court’s
order striking it as reargument of the same essential issue.  All of
Interim’s attempts since July 2002 to litigate this issue have been
procedurally barred.  We are unable to find any error in the probate
court’s order striking the motion to vacate.  Accordingly, this appeal is

Affirmed. 

Gunther and Taylor, JJ., concur.   

*              *              *

Appeal of order in probate from the Circuit Court for the Seventeenth
Judicial Circuit, Broward County; Mark A. Speiser, Judge; L.T. Case No.
01-6860.
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appellee.

Not final until disposition of timely filed motion for rehearing.


