
IN THE ORPHANS' COURT 

OF 

BALTIMORE CITY, MARYLAND 

IN THE MATTER OF 

THE ESTATE OF 

THOMAS L. CLANCY, JR. 	 ESTATE NUMBER 101962 

Decedent 

********************************************************************** 

MEMORANDUM AND ORDER 

This Court is charged with the task of detelmining the estate tax 

liability of one of the testamentary trusts created by the Last Will 

and Testament of renowned author and beloved resident of Baltimore 

City, Thomas L. Clancy, Jr. After much deliberation and careful 

reading of an inartfully drafted will, for the reasons set out below, 

this Court finds that the Family Trust is not liable for the payment 

of estate taxes. 

I. FACTS 

Thomas L. Clancy, Jr., ("Decedent" and "Testator"), is a well-

known author more commonly known as Tom Clancy. He departed from this 

life on October 1, 2013, and is survived by his wife, Alexandra M. 

Clancy, and five children. 

On October 10, 2013, an estate for the Decedent was opened; the 

Decedent's last will and testament, dated June 11, 2007, ("Original 

Will"), along with the codicils dated September 18, 2007 and July 25, 



2013, were admitted to probate; and J. W. Thompson Webb, who was named 

in the Second Codicil, was appointed as personal representative 

("PR"). The Original Will and both codicils (collectively referred to 

as "the Will"), were drafted by the law fiLm of Miles & Stockbridge, 

P.C., where Mr. Webb is a partner. 

The Will provides instructions on the payment of inheritance and 

estate taxes ("death taxes"), and the disposition of his personal and 

real property, and his residuary estate. The Will divides the 

residuary estate into three shares: (1) the Marital Trust, for the 

benefit of Mrs. Clancy; (2) the Non-Exempt Family Residuary Trust, 

("Family Trust"), for the benefit of Mrs. Clancy and their daughter; 

and (3) two trusts (collectively referred to as the "Older Children's 

Trust"), for the benefit of Testator's children from his prior 

marriage. 

On September 5, 2014, Mrs. Clancy, Petitioner, through her 

attorneys Norman L. Smith and Jeffrey E. Nusinov, filed a Petition for 

Declaratory Judgment, Construction of Will, and Removal of Personal 

Representative. Petitioner states that they are in agreement with the 

PR that the Marital Trust is exempt from estate tax liability and that 

the Older Children's Trust is not exempt from estate tax liability. 

However, a controversy has arisen between the parties as to the estate 

tax liability of the Family Trust. Petitioner seeks a declaratory 

judgment that the Will, on its face, reflects the Testator's intent 

for the Family Trust to fully qualify for the estate tax marital 

deduction. Alternatively, if the Will is ambiguous, sufficient 

extrinsic evidence confiims the Testator's intent for the Family Trust 

to fully qualify for the marital deduction. Lastly, Petitioner seeks 

the removal of the PR for failure to comply with the Will, and for a 

successor PR to pursue a claim of professional negligence against Mr. 

Webb and his law fiLm. 

In response, Mr. Webb, Respondent, and his attorneys Robert S. 

Brennen and Jennifer J. Coyne, filed a Motion to Dismiss on October 

16, 2014. In support of that Motion, Respondent asserts that this 

Court lacks jurisdiction to grant a declaratory judgment. 

Alternatively, if this Court deteimines that it has jurisdiction, it 
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is legally improper to consider extrinsic evidence to dete 	mine the 

Testator's intent. Respondent further contends that the Will is not 

ambiguous and the PR has correctly applied its language. Lastly, 

Respondent states that there is no basis for his removal as the 

interpretation of the Will has not yet been determined and therefore, 

cause for his removal is not yet ripe. 

Lastly, Petitioner filed an Opposition to Respondent's Response 

on November 14, 2014. Petitioner contends that Respondent's Motion to 

Dismiss is improper in this Court. Petitioner further contends that 

despite the Petition being titled "Declaratory Judgment," the 

Petition, in substance, is requesting a construction of the Will, 

which is undeniably within the jurisdiction of this Court. In support 

of her contention that the Family Trust fully qualifies for the 

marital deduction, Petitioner asserts that the language in the Will .is 

clear and unambiguous, that an alternative interpretation would be 

absurd or unfair, and that the Second Codicil must control if there is 

any perceived conflict with the original Will. Lastly, Petitioner 

contends that if this Court finds an ambiguity in the Will, that this 

Court may consider extrinsic evidence, and that the extrinsic evidence 

establishes that the Family Trust fully qualify for the marital 

deduction. 

On December 5, 2015, a hearing was held on the issues raised in 

the Petition. At the hearing, other issues and areas of law were 

raised, such as the apportionment of estate taxes and the 

effectiveness of savings clauses, that were not presented in the 

Petition or subsequent responses. This Court allowed the parties to 

file post hearing memorandums to assist this Court in its decision. 

Post hearing memorandums were filed on January 16, 2015, February 10, 

2015, and February 25, 2015. 
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THE WILL 

Sections of the Will that are in dispute are provided below: 

ITEM THIRD 
A. 	All estate, inheritance, legacy, succession and transfer 
taxes (including any interest and any penalties thereon) lawfully 
payable with respect to all property includible in my gross 
estate or taxable in consequence of my death_ shall be paid by my 
Personal Representative out of my residuary estate, subject, 
however, to the provisions hereinafter contained in Item SIXTH 
hereof with respect to the Marital Share therein created_ 

ITEM SIXTH  
give, bequeath, and devise all of the rest and residue of my 

estate_ as follows: 

A. If my Wife survives me, there shall be first set apart and 
promptly transferred as set out below a separate fund 
(hereinafter sometimes referred to as the Marital Share) equal 
to one-third of my net estate_ 
1.  
2. No asset or proceeds of any asset shall be included in 

the Marital Share as to which a marital deduction would 
not be allowable if included. 

3. The Marital Share shall not be charged with or reduced by 
any estate, inheritance, succession or other tax of any 
kind_ 

8. The Marital Share shall be paid over and transferred to... 
a separate trust, called the "Marital Trust"... 

B. I direct that one-half of the remainder of my residuary estate 
shall be paid over and distributed to my trustee as a separate 
trust, called the "Non-Exempt Family Residuary Trust," which 
shall be administered as set out below in Item EIGHTH. 

C. I direct that the other one-half of the remainder of my 
residuary estate shall be administered as follows: 
1. I direct that an amount equal to the applicable credit 

amount allowed to my Estate pursuant to Section 2010 of 
the Internal Revenue Code of 1986, as amended ("IRC"), 
shall be paid over and distributed to my trustee as a 
separate trust, called the "Exempt Residuary Trust," 
which shall be administered as set out below in Item 
NINTH. 

2. I direct that the balance of my residuary estate, after 
funding the Exempt Residuary Trust, shall be paid over 
and distributed to my trustee as a separate trust, called 
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the "Non-Exempt Older Children's Residuary Trust," which 
shall be administered as set out below in Item TENTH. 

ITEM EIGHTH  
THE NON-EXEMPT FAMILY RESIDUARY TRUST 

A. My trustee shall pay over the entire net income from the Non-
Exempt Family Residuary Trust to my Wife, at least quarter-
annually, during her lifetime. 

B. Upon the exhaustion of the Marital Trust, my trustee shall 
have full power, in its discretion, to pay to or apply for the 
benefit of my Wife or my child or children by my Wife who are 
living from time to time, out of the principal of the Non-
Exempt Family Residuary Trust, such amounts an in such 
proportions as my trustee, in its absolute discretion, from 
time to time may deem advisable and proper to provide for her 
or their continued maintenance, support, health, and 
education_ 

C. In determining whether, when and for whom any such payments 
pursuant to Paragraph B hereof shall be made, and the amounts 
thereof, if any, my trustee is hereby requested to take into 
consideration the respective needs and best interests of the 
beneficiaries without any duty or obligation with respect to 
my children to pay over equal amounts to or for all of them_ 

D. Upon the death of my Wife, or upon her remarriage, whichever 
event shall first occur, my trustee shall divide the then 
remainder of the Non-Exempt Family Residuary Trust_ into a 
sufficient number of equal shares_ for each of my children by 
my Wife_ 

Item Twelveth 

D. Anything in this Will to the contrary notwithstanding, and 
whether or not any reference is made in any other provision of 
this Will to the limitations imposed by this Paragraph D, 
neither my personal representative nor my trustee shall have 
or exercise any authority, power, or discretion over the 
Marital Share or the income thereof, or the property 
constituting the Marital Share, nor shall any payment or 
distribution by my personal representative or my trustee be 
limited or restricted by any provision of this Will that would 
in any way prevent my estate from receiving the benefit of the 
marital deduction as hereinbefore set forth. 
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Pertinent sections of the Second Codicil are as follows: 

I amend Paragraph B of ITEM EIGHTH of my Will by deleting 
therefrom the words "or my child or children by my Wife who are 
living from time to time," and the words "or their" and otherwise 
leaving said paragraph unchanged. 

I amend Paragraph C of ITEM EIGHTH of my Will by deleting its 
text in its entirety and inserting in place thereof 
"[Intentionally omitted.]" 

I amend Paragraph D of ITEM EIGHTH of my Will by deleting 
therefrom the words "or upon her remarriage, whichever event 
shall first occur," and otherwise leaving said paragraph 
• unchanged. 

I amend Paragraph D of ITEM TWELVETH of my Will by deleting the 
text thereof in its entirety and replacing it with the following: 

"D. No asset or proceeds of any assets shall be included 
in the Marital Share or the Non-Exempt Family Residuary Trust as 
to which a marital deduction would not be allowed if included. 
Anything in this Will to the contrary notwithstanding, and 
whether or not any reference is made in any other provision of 
this Will to the limitations imposed by this Paragraph D, neither 
my personal representative nor my trustee shall have or exercise 
any authority, power or discretion over the Marital Share or the 
Non-Exempt Family Residuary Trust or the income thereof, or the 
property constituting the Marital Share or the Non-Exempt Family 
Residuary Trust, nor shall any payment or distribution by my 
personal representative of my trustee be limited or restricted by 
any provision of this Will, such that, in any such event, my 
estate would be prevented from receiving the benefit of the 
marital deduction as hereinbefore set forth. My Wife shall have 
the power at any time by written direction to compel my trustee 
to convert unproductive property held in the Marital Trust into 
income producing property. Likewise, my Wife shall have the 
power at any time by written direction to compel my trustee to 
convert unproductive property held in the Non-Exempt Family 
Residuary Trust into income producing property." 
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II. ISSUES 

The issues presented before this Court are as follows: 

1. Whether the orphans' court has jurisdiction to construct or 
interpret a will, and if so, whether the orphans' court has the 
authority to issue a declaratory judgment? 

2. Whether the Family Trust is liable to pay any federal or state 
estate taxes? 

3. Whether there are sufficient grounds to remove the PR? 

For the reasons given below, I find that an orphans' court has 

jurisdiction to construct and interpret a will. I further find that 

an orphans' court does not have the authority to grant a declaratory 

judgment, but this Court will treat Petitioner's Petition as a 

Petition for construction of the Will, which this Court has authority 

to do. Additionally, I find that the Will expresses a clear intent 

that the Family Trust fully qualify for the marital deduction and is 

not liable for the payment of estate taxes. Lastly, I do not find 

there are sufficient grounds to remove Mr. Webb as PR of the Estate of 

Thomas L. Clancy, Jr. 

III. DISCUSSION 

A. Orphans' Court Jurisdiction  

Respondent raises two jurisdictional issues before this Court, 

which are, one, whether this Court has jurisdiction to construe a 

will; and two, whether this Court may grant declaratory relief. 

1. Will Construction 

Respondent contends that under Maryland law, this matter is 

proper before the circuit court, and not the orphans' court. 

Respondent relies on Myers v. Hart, 248 Md. 443 (1968), Clarke v. 

Clarke, 291 Md. 289 (1981), and Kaouris v. Kaouris, 324 Md. 687 

(1991). In Myers, the Court stated that, "the intention of a 

testatrix as expressed in the will is a problem of construction, over 
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which the orphans' court has no jurisdiction. It is a matter of 

interpretation, a question of law which can only be determined by a 

court of equity." Id at 448. In Clarke, the Court declared, "[i]f a 

substantial issue as to the meaning of a will exists, involving 

ambiguous or intricate provisions, construction of the will is 

generally for the equity court and beyond the authority of the 

orphans' court." Id. at 294. In reference to Kaouris, Respondent 

concedes that the orphans' court has the ability to construe and 

interpret documents "incidental" to its administrative powers, such as 

a marital settlement agreement, but Kaouris does not overturn Myers or 

Clarke and that construction of a will is reserved for the circuit 

court. 

In response, Petitioner contends that this Court has undeniable 

jurisdiction to construe the Testator's Will. In support of his 

contention, Petitioner cites Carrier v. Crestar Bank, 316 Md. 700 

(1989), which dismissed the jurisdictional deficiency, 

In this case, Carrier is asking the orphans' court to 
construe the First Codicil to determine whether William is to 
receive all the bequests made to him in his father's will... This 
determination falls within the scope of the orphans' court's 
power to determine who will receive assets of an estate, as well 
as what property that party will receive; in this case the power 
is exercised incidental to the orphans' court's power to approve 
the Proposed Schedule of Distribution_" 

Id. at 724-25. Petitioner further cites Davis v. Davis, 278 Md. 534, 

537 (1976) ("construction of a will... [is] a question which is clearly 

within the jurisdiction of an Orphans' Court"); Estate of Childs v. 

Hoagland, 181 Md. 550, 551-52 (1942) (orphans' court may construe a 

will to determine if codicil modified a bequest); Phillips v. 

Heilengenstadt, 173 Md. 290 (1937) (affirming order of orphans' court 

construing residuary clause of will); Longerbeam v. Iser, 159 Md. 

244, 247 (1930) (affirming order of orphans' court construing bequest 

to predeceased wife as "essential to the effective discharge of the 

orphans' court's function"). 
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Jurisdiction of the orphans' court is defined by statute, 

The court may conduct judicial probate, direct the conduct 
of a personal representative and pass orders which may be 
required in the course of the administration of an estate of a 
decedent. It may summon witnesses. The court may not, under 
pretext of incidental power or constructive authority, exercise 
any jurisdiction not expressly conferred. 

Est. & Trusts § 2-102(a). The statute, however, does not provide 

whether construction of a will falls within the jurisdiction of the 

orphans' court. 	In reference to case law, it may appear at first 

brush that there is a conflict in authority, but this supposed 

conflict has been resolved by Kaouris. 

This Court agrees with Petitioner that the construction of wills 

is within the jurisdiction of the orphans' court. In Kaouris, the 

Court of Appeals echoed an earlier decision, where if it were "to say 

generally that [the orphans' court] possesses no power to construe 

wills, [it] would be to deny to it the power to approve an account of 

an executor_" for an estate where a will has been admitted to probate. 

Id. 324 Md. at 694-95 (citing Hagerstown Trust Co., 119 Md. 224, 232-

33 (1913). In its analysis, Kaouris examined cases, (Housman, Pole, 

and Baker)1  which peLmitted the orphans' court to construe written 

documents, including wills; and compared them against cases, (Shafer, 

and Crandall)2  which denied the orphans' court the power to interpret 

certain written documents. Id. at 703-04. In concluding that 

construction of a will falls within the jurisdiction of the orphans 

court, the Court of Appeals declared that "the Shafer and Crandall 

analysis pertaining to an orphans' court's power to construe releases_ 

and other written documents, in general, is expressly disapproved." 

Id. at 704-05. (emphasis added). Kaouris further reiterated that, 

"whether the orphans' court has the power to construe a written 

document, be it a release, a will, or another instrument, is dependent 

Kaouris, 324 Md. at 698 (citing Housman v. Measley, 139 Md. 598 (1921); Pole 
v. Simmons, 45 Md. 246 (1876); and Michael v. Baker, 12 Md. 158 (1858)). 
2 Shafer v. Shafer, 85 Md. 554 (1897); and Crandall v. Crandall, 218 Md. 598 
(1959). 
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on what the party is asking the court to do and whether, when the 

court construes that document, it does so consistent with, and in 

furtherance of, an express grant of power." Id. at 706. 

Additionally, Kaouris created a two pronged test to dete 	mine 

whether the orphans' court retained jurisdiction to interpret a 

written document, which asks, "is the issue before the court one 

within its express powers and, if so, would construction of the 

subject document be incidental to the exercise of that power?" Id. at 

697. 

Lastly, Kaouris addressed the "Clarke complexity test," which 

states, "[i]f a substantial issue as to the meaning of a will exists, 

involving ambiguous or intricate provisions, construction of the will 

is generally for the equity court and beyond the authority of the 

orphans' court." Clarke v. Clarke, 291. Md. 289, 294 (1981). Kaouris 

concluded that, "we think it clear both from the circumstances and a 

fair reading of Clarke, that it affects only the propriety of the 

orphans' court acting." Kaouris 324 Md. at 708. Furtheimore, 

once it is detelmined that the subject matter, incident to 
which a document must be construed, is within the jurisdiction of 
the orphans' court, that court is empowered to interpret that 
written document. Simply because an equity court may deem the 
document to be sufficiently ambiguous or complex to require it to 
exercise jurisdiction affects only the propriety of the orphans' 
court acting, not its jurisdiction, i.e., its power to proceed. 

Id. at 709. 

Applying the reasoning of Kaouris to the matter before this 

Court, Petitioner's request to construct the Will in order to 

determine the tax liability of the Family Trust falls within the 

jurisdiction of the Orphans' Court. A construction of the Will to 

determine the tax liability of the Family Trust necessarily involves 

the allocation of assets in the Estate, which is essential to the 

proper filing of an administration account; both of which are within 

the express authority of the Orphans' Court. Therefore, the alleged 

ambiguity or complexity of the Will, will not deny the Orphans' Court 

the jurisdiction from constructing the Will. 
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2. Declaratory Judgment  

Next, Respondent contends that Petitioner's Petition for 

Declaratory Judgment should be dismissed because this Court lacks 

jurisdiction to grant a request for declaratory judgment. Respondent 

cites Davis v. Davis, 278 Md. 534, 537 (1976), which states that "an 

action for declaratory relief cannot be maintained in an orphans' 

court." In closing, Respondent asserts that the circuit court has 

primary jurisdiction to grant any declaratory judgment. 

In response, Petitioner did not dispute that this Court lacks 

authority to grant declaratory relief, but rather contends that her 

Petition should not be dismissed solely based on the caption of the 

Petition. In support of her argument, Petitioner asserts that the 

adequacy of the pleading is not essential, but rather, 

it is not necessary for the plaintiff to identify the 
particular 'legal name' typically given to the claim he has pled. 
The critical inquiry is not whether the complaint specifically 
identifies a recognized theory of recovery, but whether it 
alleges specific facts that, if true, would justify recovery 
under any established theory. 

Tavakoli-Nouri v. State, 139 Md. App. 716, 730-31 (2001) 

This Court agrees with Petitioner, and that substance over form 

should prevail. The substantive issues and facts that are alleged in 

the Petition, if true, would justify recovery. Therefore, this Court 

maintains its jurisdiction to construe the Will and will proceed to 

address the substantive issues raised in the Petition. 
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B. ESTATE TAXES  

The issue before this Court is whether the Family Trust is liable 

to pay any federal and state estate taxes.3  There is no dispute that 

the Marital Trust is not liable for estate taxes, and there is no 

dispute that the Older Children's Trust is liable for estate taxes. 

The Marital Trust is exempt from contributing to the payment of estate 

taxes because it qualifies for the marital deduction and Item Sixth 

(A)(3) of the Will contains a specific carve out, which states, 

[t]he Marital Share shall not be charged with or reduced by 
any estate, inheritance, succession or other tax of any kind or 
nature assessed by any State or under the laws of the United 
States or by any other taxing authority whatsoever.4  

There is no dispute that the Older Children's Trust is liable for 

estate taxes because there is no carve out in the Will for the Older 

Children's Trust and there is no tax exemption or deduction that the 

Older Children's Trust would qualify for. 

The dispute of the estate tax liability for the Family Trust 

arises from the changes made by the Second Codicil in 2013 and its 

relationship with the tax clause found in Item Third (A) and Sixth 

("Tax Clause"). The parties disagree whether the amendment to Item 

Twelveth (D) of the Second Codicil ("Savings Clause") exempts the 

Family Trust from estate tax liability. Both parties agree that under 

the Original Will executed in 2007, the Family Trust did not qualify 

for the marital deduction and that it was liable for estate taxes. 

Both parties also agree that the Second Codicil made the necessary 

changes to qualify the Family Trust for the martial deduction as 

Qualified TeLminable Interest Property (QTIP) by satisfying the 

requirements under 26 U.S.C. § 2056(b)(7). Respondent has even 

confirmed that he has made the necessary QTIP election on the estate 

tax return, as required by 26 U.S.C. § 2056(b)(7)(B)(v). 

3  The inheritance tax does not apply as the only legatees are the Decedent's 
spouse and children, which are exempt. Tax. Gen . § 7-203(b)(2)(iii), (iv). 
4 Item Sixth (A) sets aside one-third of the net estate, called the Marital 
Share, which is transferred to a separate trust, called the Marital Trust, as 
directed by Item Sixth (A)(8). 
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To qualify for the marital deduction under 26 U.S.C. § 

2056(b)(7)(B)(1), QTIP means property 

(I) 	which passes from the decedent 

(II) in which the surviving spouse has a qualifying 
income interest for life, and 

(III) 	to which an election under this paragraph applies 

Qualifying income interest for life is defined in 26 U.S.C. § 

2056(b)(7)(B)(ii), and is satisfied if: 

(I) the surviving spouse is entitled to all the income 
from the property, payable annually or at more 
frequent intervals... and 

(II) no person has a power to appoint any part of the 
property to any person other than the surviving 
spouse.5  

Subclause (II) shall not apply to a power 
exercisable only at or after the death of the 
surviving spouse. 

Under the Original Will, Item Eighth (B) through (D) disqualified 

the Family Trust from QTIP election. Item Eighth (B) failed because 

the Testator's spouse or their daughter were entitled to receive 

principal from the Family Trust, which violated the requirement that 

the surviving spouse be the sole recipient and entitled to all of the 

income from the trust. See 26 U.S.0 § 2056(b)(7)(B)(ii)(I). Item 

Eighth (C) is problematic because it may be construed such that 

Decedent did not intend to have Mrs. Clancy be the sole beneficiary of 

the Family Trust, as Item Eighth (C) required the trustee to take into 

consideration, when making distributions pursuant to the previous 

section, the "best interests of the beneficiaries," which included 

both Mrs. Clancy and their daughter. To deteLmine "Mhether the 

5 "An income interest in a trust will not fail to constitute a qualifying 
income interest for life solely because the trustee has a power to distribute 
principal to or for the benefit of the surviving spouse." 26 C.F.R. 
20.2056(b)-7(d)(6). 
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surviving spouse is entitled to all the income is not measured by an 

abstract principle of law but merely by reference to the decedent's 

intent." Estate of Cavanaugh v. Commissioner, 51 F.3d 597, 601 (5th 

Cir. 1995). Lastly, Item Eighth (D) teLminated the Family Trust upon 

the earlier of the death or remarriage of Mrs. Clancy, which violated 

the requirement that the surviving spouse be entitled to the qualified 

income interest for life. 26 C.F.R. 20.2056(b)-7(d)(3). 

The Second Codicil, drafted in 2013, contained the necessary 

changes to Item Eighth (B) through (D) of the Original Will to qualify 

the Family Trust as a QTIP trust. In total, the Second Codicil 

contained five amendments, four of which specifically related to the 

Family Trust. The amendment to Item Eighth (B) allowed Mrs. Clancy to 

be the sole recipient of the entire net income from the Family Trust 

for life. The amendment to Item Eighth (C) deleted the paragraph in 

its entirety, thereby removing any ambiguity whether Mrs. Clancy was 

intended to be the sole beneficiary of the Family Trust during her 

life. The amendment to Item Eighth (D) deleted the condition of 

remarriage, thereby granting Mrs. Clancy a qualifying interest for 

life. 

After eliminating the deficiencies that prevented the Family 

Trust from qualifying for the QTIP marital deduction, the next 

amendment incorporates the Family Trust into the savings clause found 

in Item Twelveth (D). The effect of which is in dispute. 

Petitioner contends that the Savings Clause restricts the PR from 

requiring the Family Trust to contribute to the payment of estate 

taxes. 	Petitioner asserts that qualifying for the marital 

deduction necessarily restricts the payment of estate taxes as each 

payment of estate taxes causes the Family Trust to lose a portion of 

the marital deduction. 

In opposition, Respondent contends that the Savings Clause only 

reflects an intent for the Family Trust to qualify for the marital 

deduction, but has no effect on eliminating the Family Trust's 

liability on the payment of estate taxes. 	Respondent asserts that 

the Tax Clause of Item Third (A) and Sixth is controlling and that the 

Savings Clause is only effective after the payment of estate taxes. 
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The effects of the diverging interpretations of the Savings 

Clause are outlined below. 

Undisputed allocation of the Original Will of 2007: 

Total Tax Liability: 	$26.0M 

Marital Trust: 

Receives: 	 $21.25M 

Tax Payment: 	 $0.0 

Family Trust: 

Receives: 	 $15.7M 

Tax Payment: 	 $13.0M 

Older Children's Trust: 

Receives: 
	 $15.7M 

Tax Payment: 
	

$13.0M 

Petitioner's interpretation of the rd  Codicil would have the following 

allocation: 

Total Tax Liability: $11.8M 

Marital Trust: 

Receives: $21.25M 

Tax Payment: $0.0 

Family Trust: 

Receives: $28.7M 

Tax Payment: $0.0 

Older Children's Trust: 

Receives: $16.7M 

Tax Payment: $11.8M 
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Respondent's interpretation of the 2'd  Codicil would have the following 

allocation: 

Total Tax Liability: 	$15.7M 

Marital Trust: 

Receives: 	 $21.25M 

Tax Payment: 	 $0.0 

Family Trust: 

Receives: 

Tax Payment: 

Older Children's Trust: 

Receives: 

Tax Payment: 

$20.8M 

$7.85M 

$20.8M 

$7.85M 

Under both interpretations, the Marital Trust is unaffected. 

Petitioner contends that their construction of the Second Codicil best 

effectuates the Testator's intent because when compared with the 

Original Will, their construction has a greater reduction in the total 

estate tax liability, and both the Family Trust and Older Children's 

Trust receive a greater portion and pay less tax. Petitioner further 

contends that Respondent's construction would increase the total 

estate tax liability, and diminish the Family Trust greater than it 

would benefit the Older Children's Trust - an outcome the Testator did 

not intend. 

In response, Respondent contends that minimizing estate taxes may 

not always be the primary focus for every estate plan. Instead, 

Respondent asserts that Item Sixth of the Original Will intended for 

the Family Trust and Older Children's Trust to share equally in its 

apportionment and estate tax liability, which is fulfilled through 

Respondent's construction. 
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To detelmine the estate tax liability of the Family Trust, the 

Court must decipher the plain meaning and intent of the Savings 

Clause, and its effect, if any, on the Tax Clause. 

"When construing a will, the 'paramount concern of the court is 

to ascertain and effectuate the testator's expressed intent." Pfeufer 

v. Cyphers, 397 Md. 643, 649 (2007)(citing Emmert v. Hearn, 309 Md. 

19, 23 (1987)(citations omitted)). "The 'cardinal principle of 

construction of wills [is] that the intention of the testator be 

carried out as deduced from the 'four corners' of the will.'" Gordon 

V. Posner, 142 Md. App. 399, 410 (2002) (citing Wesley Home, Inc. V. 

Mercantile-Safe Deposit & Trust Co., 265 Md. 185, 198 (1972). "What 

must be sought is the true meaning of his words, not what he meant as 

distinguished from what his words express, 'but simply what is the 

true meaning of his words; not merely what he meant, but what his 

words mean.'" LeRoy v. Kirk, 262 Md. 276, 279-80 (1971) (citing 

Miller, Construction of Wills, s. 10). "The entire will must be 

considered, not merely selective words in a vacuum." Gordon, 142 Md. 

App. at 410. The court must avoid a result that would "defy the 

intention of the testator." Id. "If the words of the proviso are 

susceptible of two constructions, one of which would produce an absurd 

result and the other would carry out the testator's intention, the 

latter construction should be adopted." Gideon v. Fleischmann, 193 

Md. 203, 207 (1949). 

Therefore, to deteLmine whether the Family Trust must contribute 

to the payment of estate taxes, this Court must analyze the effects of 

(1) a tax clause and apportionment; and (2) a savings clause and its 

relationship against a tax clause. 
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1. Apportionment  

The issue of whether the Tax Clause of Item Third (A) is a 

direction against apportionment is largely uncontested. Petitioner 

did not address the impact of the Tax Clause on the apportionment of 

estate taxes, nor did they take exception to Respondent's contentions. 

Respondent contends that the language of the Tax Clause is a 

clear direction against apportionment and exhibits the testator's 

intent for the estate taxes to be paid prior to funding the residuary 

trusts. I shall accept Respondent's contention, but my acceptance is 

not completely without issue. 

The apportionment statute is found in Md. Code, Tax-Gen. § 7-308, 

and in pertinent parts provide: 

(b)(1) The tax shall be apportioned among all persons interested 
in the estate... the apportionment shall be made in the 
proportion that the value of the interest of each person 
interested in the estate bears to the total value of the 
interests of all persons interested in the estate... 

(e)(1) In making an apportionment, allowances shall be made for 
any exemptions granted and for any deductions and credits allowed 
by the law imposing the tax. 

(k) Except as otherwise provided in the will or other controlling 
instrument, this section applies to the apportionment of, and 
contribution to, the federal and Maryland estate taxes. 

The apportionment statute requires estate taxes to be divided in 

proportion with the amount each interested person receives from an 

estate. § 7-308(b)(1). If a deduction applies, such as the marital 

deduction, then the estate tax shall not be apportioned against the 
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interested person who allowed for the deduction.6  § 7-308(e)(1). 

However, if a will directs that estate taxes are to be paid without 

apportionment or provides for an alternative division for the payment 

of estate taxes, then the apportionment statute will not apply. § 7-

308(k). Therefore, the apportionment statute "is in harmony with the 

firmly established rule that, unless prohibited by statute or public 

policy, the intent of the testator as ascertained from the four 

corners of the will controls the disposition of a decedent's estate." 

Johnson, 283 Md. 644, 648-49 (1978). But, whether a will sufficiently 

reflects an intent for the apportionment statute not to apply, that 

issue is properly detelmined by the courts. 

Maryland courts require the language in a will to plainly, 

clearly and unambiguously indicate an intent to disregard 

apportionment, before the apportionment statute will be set aside. 

See Id.; and Pfeufer v. Cyphers, 397 Md. 643, (2007). In Johnson, two 

legatees of specific bequests under Johnson's will opposed the 

apportionment of estate taxes. Id. at 646, 650. The Court of Appeals 

held that the language in the will did not sufficiently express an 

intention to have the estate taxes paid in a manner different from the 

apportionment statute. Johnson, 283 Md. at 652; Pfeufer, 397 Md. at 

651. The tax clause in Johnson's will stated, 

I direct that all lawful debts I owe at the time of my 
death... and all estate and inheritance taxes, be paid as soon 
after my death as can lawfully and conveniently be done. 

283 Md. at 650. The court recognized that a vast majority of States 

have found that such language was an indication against apportionment, 

but instead chose to align themselves with the small minority of 

courts that held the opposite view because whether the clause was read 

6 For example, if A's will left $100,000 to wife; $200,000 to nephew; with 
remainder to son; and if nephew's portion relative the taxable estate is 6%, 
then nephew must pay 6% of the total estate taxes. Wife does not pay any of 
the estate taxes because her portion qualifies for the marital deduction, and 
is not included in the taxable estate. See Allen J. Gibber, Gibber on Estate 
Administration § 8.65. 
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in isolation or in the context of the entire will, it failed to 

provide any clear indication that estate taxes were not to be 

apportioned. See Id. at 652. 

In addressing whether any specific language would be required, 

the Court stated "[n]o magic or mystical word or phrase is required" 

to shift the burden of estate taxes, so long as the will clearly and 

unambiguously demonstrate a contrary intent to the apportionment 

statute. Id. at 655. 

In Pfeufer, although the subject of the dispute was inheritance 

taxes, the Court applied the reasoning in Johnson and held that the 

tax clause successfully expressed a direction against the statutory 

allocation of inheritance taxes. See 397 Md. at 660. The residue of 

the testator's estate was bequeathed to four legatees, three of whom 

were relatives of the testator and exempt by statute from paying 

inheritance taxes; but the final legatee, a non-relative which was 

subject to inheritance tax, was ordered by the Orphans' Court for 

Montgomery County to pay the entire inheritance tax. Id. at 645. The 

Court of Appeals, on its own motion, issued a writ of certiorari and 

reviewed the will and the tax clause described in Article III, which 

stated: 

I direct that all estate, inheritance, transfer, legacy or 
succession taxes... shall be paid out of the principal of my 
residuary estate; and such Payment shall be made as an expense of 
the administration of my estate without apportionment." 

Id. at 646-47 (emphasis supplied). The court echoed the standard set 

out in Johnson, whereby "a statute directing apportionment will only 

be ignored if the testator clearly and unambiguously indicates that to 

be his intention;" and found that the tax clause described in Article 

III clearly expressed the testator's intent that all inheritance taxes 

were to be paid from the residuary and not to be apportioned among, or 

deducted from, the shares of the individual residuary legatees. Id. 

at 651-52, 655. 
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In the case before this Court, the Tax Clause of Item Third (A) 

provides: 

A. 	All estate_ taxes_ shall be paid by my personal 
representative out of my residuary estate, subject, however, to 
the provisions hereinafter contained in Item SIXTH hereof with 
respect to the Marital Share_ 

In pertinent part, Item Sixth provides: 

I give, bequeath, and devise all of the rest and residue of 
my estate_ as follows: 

A. If my Wife survives me, there shall be first set apart_ a 
separate fund (_referred to as the Marital Share) equal to 
one-third of my net estate_ 
1.  
2. No asset or proceeds of any asset shall be included in 

the Marital Share as to which a marital deduction would 
not be allowable if included. 

3. The Marital Share shall not be charged with or reduced 
by any estate, inheritance, succession or other tax of 
any kind or nature_ 

8. The Marital Share shall be paid over and transferred to... 
a separate trust, called the "Marital Trust,"_ 

B. I direct that one-half of the remainder of my residuary 
estate shall be paid over and distributed to my trustee as 
a separate trust, called the "[Family Trust]"_ 

C. I direct that the other one-half of the remainder of my 
residuary estate shall be [distributed to the Older 
Children's Trust]_ 

Under the 2007 Will, I agree with Respondent that estate taxes 

are to be paid from the residuary estate, after the creation of the 

Marital Share and prior to the funding of the Family Trust and Older 

Children's Trust. Item Third (A) directs the PR to pay estate taxes 

out of the residuary estate, subject to Item Sixth with respect to the 

Marital Share. Item Sixth (A) provides that "there shall be first set 

apart" the Marital Share, and exempts the Marital Share from the 

payment of estate taxes, pursuant to section (3). Item Sixth 

continues to divide the remaining portion of the residuary estate, by 

directing in paragraph (B) "that one-half of the remainder" is paid 
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over into the Family Trust; and "that the other one-half of the 

remainder" is to be paid over into the Older Children's Trust, 

pursuant to paragraph (C). Thus, when reading Item Third and Item 

Sixth together, it can be reasonably inferred that the payment of 

estate taxes should be paid from the residuary estate after the 

funding of the Marital Share. 

However, incorporating the Second Codicil with Item Third and 

Item Sixth, calls into question whether the apportionment statute 

should continue to be disregarded. Respondent contends that Item 

Third (A) of the Will is nearly identical to the tax clause in 

Pfeufer, and that apportionment should be disregarded in the case sub 

judice as it was in Pfeufer. Id. at 646. Both Item Third (A) and 

Pfeufer require death taxes to be paid from the residuary estate, (or 

"residue"). However, Item Third (A) does not contain the language 

that requires estate taxes to be paid as an "expense of... 

administration_ without apportionment," as found in Pfeufer, which the 

Court of Appeals emphasized. Id. at 647. Furtheimore, Item Sixth 

does not explicitly require death taxes to be paid after the creation 

of the Marital Share and prior to the funding of the Family Trust and 

Older Children's Trust. 

Although "no magic or mystical word or phrase" is required to 

shift the burden of death taxes, the apportionment statute will only 

be set aside if the testator "clearly and unambiguously" expresses 

that in his will. Id. at 651-52 (citing Johnson). 

If a tax clause, in its limited direction, only directs that 

death taxes are to be paid from the "residue," but fail to include 

either "paid as an expense of administration" or "without 

apportionment" or some other clear and unambiguous expression, the tax 

burden may have successfully shifted onto the residue, but a new 

question arises as to whether apportionment should apply among the 

residuary legatees. 

Although a majority of jurisdictions hold that a direction to 

have death taxes paid from the "residue" is sufficient to set aside 

the apportionment statute, a small minority hold that a tax clause 

which requires estate taxes to be paid from the "residue," but fail to 
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provide further direction, requires apportionment among the residuary 

legatees. See Maurice T. Brunner, Construction and Effect of Will 

Provisions Expressly Relating to the Burden of Estate or Inheritance 

Taxes, 69 A.L.R. 3d. 122 (1976); and In re Estate of Olson, 353 NYS. 

2d. 347 (1974). 

This Court is hesitant to rule that Item Third and Sixth clearly 

and unambiguously set aside the apportionment statute, and whether the 

language to "first set aside" and the "remainder of the residuary," 

rises to the level of clarity sought by the Court of Appeals. In 

Johnson, the Court showed no qualms in rejecting a "very substantial 

authority" and aligning themselves with a minority, who in their view, 

reached the correct result. 283 Md. at 651. Therefore, this Court 

make no detelmination whether Item Third and Sixth clearly and 

unambiguously set aside the apportionment statute, but shall accept 

Respondent's contention that Item Third and Sixth exhibit an intent to 

have estate taxes paid without apportionment for the remainder of my 

analysis, given the weight of the majority view and that the issue was 

uncontested by Petitioner. 
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2. Savings Clause  

After accepting Respondent's position that the language of the 

Tax Clause reflects an intention to set aside the apportionment 

statute, this Court must now determine whether the language of the 

Savings Clause in the Second Codicil is effective in overcoming the 

direction of the Tax Clause. Both Petitioner and Respondent contend 

that the language of the Savings Clause is clear and unambiguous, but 

reach diverging conclusions. 

Petitioner contends that the language of the Savings Clause 

prohibits the PR from requiring the Family Trust from contributing to 

the payment of estate taxes. Petitioner contends that their 

construction is supported by the plain language of the Savings Clause, 

case law, and the overall intent of the Second Codicil, which was 

executed over six years after the Original Will. 

In response, Respondent contends that the Savings Clause is only 

applicable after estate taxes have been paid, and that the intent of 

the Savings Clause was limited to only qualify the Family Trust for 

the Marital Deduction, which has no bearing on the payment of estate 

taxes. Respondent contends that their construction is also supported 

by the plain language of the Will, case law, and the lack of intent 

from the overall Will to exclude the Family Trust from the payment of 

estate taxes. 

Generally, there are two types of savings clauses that are 

designed to preserve the marital deduction, (1) "condition subsequent" 

savings clauses; and (2) "interpretive aid" savings clauses. Charles 

A. Redd, What Types of Savings Clauses Will Preserve the Marital 

Deduction?, 14 Est. Plan. 72 (1987). 

A condition subsequent savings clause seeks to preserve a tax 

deduction or exemption, in the event of a court ruling or IRS 

determination. Id. A condition subsequent savings clause may be 

ruled invalid if it is contrary to public policy. In Commissioner v. 

Procter, 142 F.2d 824 (4th Cir. 1944), the trust document provided 

that a transfer into the trust would be excluded if a court detelmined 

that the transfer was subject to the gift tax. Id. at 827. The Court 
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held that this particular clause was contrary to public policy as it 

discouraged the collection of tax, obstructed the administration of 

justice, and would nullify a final judgment of a court. Id.' 

However, not all condition subsequent savings clauses are 

improper. If a transfer is only affected by a final valuation, but 

does not affect the execution of the transfer itself, then a clause 

seeking to preserve such a transfer will not be ruled invalid. See 

Estate of Petter v. Commissioner, 653 F.3d 1012, 1018 (9th Cir. 2011).8  

In contrast, an interpretive aid savings clause is not activated 

upon some subsequent event, but rather, it is designed to stand on its 

own with the purpose of clarifying the testator's intent in the event 

of a perceived ambiguity or contradiction. See Redd, supra, at 72. 

In Estate of Cline v. Commissioner, 43 T.C.M. (CCH) 607 (T.C. 

1982), the court was tasked with determining the applicability of the 

marital deduction to savings bonds received by the decedent's wife, 

pursuant to a pre-nuptial agreement, notwithstanding certain 

contradictory language. Id. The decedent's pre-nuptial agreement 

contained the following clause: 

In the event of the death of [decedent] then [decedent's 
wife] shall receive the income from the bonds to be hers 
absolutely. The Thirty-five Thousand Dollars ($35,000.00) in 
bonds may be used by her during her lifetime for care and 
support, including the personal right by her to consume the full 
amount. This is intended to qualify for the marital deduction 
under the Internal Revenue Code, thus she has the full power to 
consume the corpus. Upon the death of [decedent's wife] the 
unused portion of the bonds will revert back to [decedent] if he 
is then living or to his then living children if he is not 
living. 

The Commissioner's position was that the "care and support" language, 

as well as the provision where any unused portion of the bonds would 

revert back to decedent or his children, revealed an intent to limit 

decedent's wife's rights to the bonds. Id. Decedent's wife did not 

7 For Further analysis, see Rev. Rul. 65-144, 1965-1 C.B. 442. 
sFor further analysis on condition savings clauses, see Redd, supra. 
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dispute the Commissioner's conclusion if those were the only 

provisions in the pre-nuptial agreement; but asserted that the 

determinative provisions were the express intention to qualify for the 

marital deduction, and 'the full power to consume the corpus.' Id. 

The court declared "that the overriding purpose of the parties was to 

create an interest in the bonds for [decedent's wife] which would 

qualify for the marital deduction_ we therefore give effect to the 

language consistent with that purpose, i.e., that she have the full 

power to consume the property, rather than the apparently inconsistent 

'care and support' language." Id. 

In situations where a marital trust and a non-marital trust are 

created, an interpretive aid savings clause can be used to clarify the 

powers and duties possessed by the trustees. 	In Rev. Ruling 75-440, 

2 C.B. 372 (1975), the will created both a marital deduction trust and 

a residuary trust, but contained a provision that granted the trustees 

the power to invest the trust principal in life insurance, which would 

disqualify the marital trust for the marital deduction. Id. The will 

also contained a savings clause, which stated: 

Notwithstanding anything herein contained to the contrary, 
any power, duty, or discretionary authority granted to my 
Fiduciary hereunder shall be absolutely void to the extent that 
either the right to exercise or the exercise thereof, shall in 
any way affect, jeopardize or cause my estate to lose all or any 
part of the tax benefit afforded my estate by the Marital 
Deduction under either Federal or State Laws. 

The IRS, after carefully reviewing the entire will, ruled that the 

disqualifying power of the trustee to invest in life insurance was 

restricted to the residuary trust, and not applicable to the marital 

trust. Id. The IRS declared that the savings clause was "an aid in 

determining the testator's intent," which was to "'void' a 

disqualifying power given to the trustees of the marital deduction 

trust_" Id. 

Additionally, in cases where a testator divided their residuary 

estate into a marital trust and at least one non-marital trust, 

interpretative aid savings clauses have been used to assist courts in 
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dete 	mining that the marital trust, in qualifying for the marital 

deduction, is not to be charged with any federal or state death taxes, 

or administrative expenses; unless there are insufficient funds in the 

non-marital trusts. See infra. 

In Ne. Pa. _Nat'l Bank & Trust Co. v. United States, 360 F. Supp. 

116 (M.D.Pa. 1973), the court examined three provisions of the 

testator's will to determine whether the marital trust should bear any 

of the federal and state death taxes, which were: (1) that inheritance 

and estate taxes were to be paid from the residuary estate; (2) that 

the residuary estate was divided 50% in trust for his wife, 25% for 

his son, and 25% for his grandchildren; and further provided that they 

would receive minimum monthly payments of $3,000.00, $1,500.00, and 

$1,500.00 respectively; and (3) a savings clause which stated, 

I provide and direct that notwithstanding any other provisions 
contained herein,... 

That the Executor and trustee shall not have any rights, powers, 
privileges, duties, authority, immunities, or discretion, given 
by any other provision of this, my Last Will and Testament, if or 
to the extent that such would disqualify Trust A [the Marital 
Trust] for the maximum marital deduction. 

Id. at 119. The Commissioner contended that testator intended to have 

federal and state death taxes paid prior to creating the residuary 

trusts, given the 2:1:1 ratio allocation of the trusts and minimum 

monthly payments. Id. at 118. The court disagreed, stating that 

while the specific ratio allocation of the trusts and minimum monthly 

payments were "some evidence" that the testator intended to have taxes 

charged to the marital share, it was not the "clear indication" 

required by Pennsylvania law. Id. at 119. The court further stated 

that having the wife's share contribute to the payment of taxes would 

be in direct conflict with the savings clause, and that "the testator 

has directed that in such an event [the savings clause] prevails." 

Id. at 119. The court declared that "[t]he direction to obtain the 

maximum marital deduction is the clearest and the predominant evidence 

of [the testator's] intent. His primary objective can be achieved 
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here only if the wife's residuary share is free of federal estate 

tax." Id. at 119. 

In Estate of Allen v. Commissioner, 101 T.C. 351 (1993), the will 

contained a tax clause which states, 

I direct that all inheritance and estate taxes becoming due 
by reason of my death, including any interest and penalties 
thereon, shall be paid by my Executors out of that portion of the 
residue of my estate_ 

Id. at 352. The will, after making several bequests, divided the 

residue into two trusts, a marital trust for her husband and a non-

marital trust. Id. Within the residue section of the will, it 

contained a savings clause, which provided: 

It is my intent that the whole of My Husband's Trust Estate 
shall qualify for the unlimited marital deduction as provided in 
the Economic Recovery Act of 1981. 

Id. The Commissioner contended that the applicable estate tax statute 

and regulations required the marital share to be reduced by the 

administration expenses in order to arrive at the allowable amount for 

the marital deduction. Id. at 357. The court disagreed with the 

Commissioner and declared that the cases cited by the Commissioner 

were distinguishable, as they failed to refer to a single case where 

the residue was divided into two or more shares and the non-marital 

share was inadequate to cover the administration expenses. Id. at 

358. The Court ruled in their conclusion, 

[w]e think that the instant case falls within the ambit of 
the decided cases where the martial deduction was not reduced by 
the amount of death taxes or administration expenses because it 
was clear that, under the provisions of the will and State law, 
such items were to be charged to the nonmarital share and not to 
principal or income of the marital share. 

Id. at 358-59. Citing Estate of Haskell v. Commissioner, 58 T.C. 197 

(1972), aff'd. without published opinion 485 F.2d 679 (3rd Cir. 1973); 
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Pyne v. United States, 638 F. Supp. 946 (D. Me. 1986); Clary v. United 

States, 78-1 USTC par. 13,246, 42 AFTR 2d 78-6399 (D.S.C. 1978); First 

Trust Co. of St. Paul v. United States, 402 F. Supp. 778 (D. Minn. 

1975); Northeastern Pa. Natl. Bank & Trust Co. v. United States, 360 

F. Supp. 116 (M.D.Pa. 1973).9  

However, an interpretive aid savings clause will be held invalid 

if the clause attempts to go beyond the scope of an interpretive aid 

and function akin to a condition subsequent savings clause. 

In Belk v. Commissioner, 774 F.3d 221 (4th Cir. 2014), a married 

couple, the Belks, owned a large parcel of land through their limited 

liability company, Olde Sycamore, and they sought a charitable 

deduction for a conservation easement ("The Easement") they executed 

on the land, which they then transferred to the Smoky Mountain 

National Land Trust, Inc. Id. at 223. The Easement prohibited 

further development and granted the Easement in perpetuity, subject to 

certain "Reserved Rights." Id. One of the reserved rights pelmitted 

Olde Sycamore to "substitute" an area of land that was the same or 

better ecological stability with land that was contiguous to the 

Conservation Area. Id. The Easement contained a savings clause, 

which stated, 

[the Trust] shall have no right or power to agree to any 
amendments_ that would result in this Conservation Easement 
failing to qualify_ as a qualified conservation contribution_ 

Id. at 224. The Belks acknowledged that the IRS and courts have 

rejected condition subsequent savings clauses, which revoke or alter a 

gift following an adverse determination by the IRS or a court. Id. at 

229. The Belks, however, contended that their savings clause was 

"simply 'an interpretive clause' meant to ensure the 'overriding 

intention' of the parties that the Easement qualify as a charitable 

deduction." Id. at 230. The court was not persuaded and viewed the 

"substitution" clause in the Easement as a clear expression of the 

9 
See also Putnam v. Putnam, 316 N.E.2d 729 (Mass 1974). 
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Belks' intention to retain a disqualifying power and that "[t]here was 

no open interpretive question for the savings clause to 'help' 

clarify." Id. 

Additionally, an interpretive aid savings clause will be 

ineffective in preserving the marital deduction if the clause is not 

applicable to the entire will. In Estate of Fine v. Commissioner, 90 

T.C. 1068 (1988), decision aff'd, 885 F.2d 879 (11th Cir. 1989), the 

court was tasked with deteimining whether the surviving spouse, who 

was bequeathed half of the residuary estate, had to contribute to the 

payment of administrative expenses and death taxes. Id. at 1069-70. 

Article I of the testator's will directed expenses to be paid as soon 

as practicable after his death and for death taxes to be "paid out of 

[the] residuary estate without apportionment." Id. at 1070. Article 

IV listed the duties and powers of the executor, as well as a savings 

clause, which states: 

ARTICLE IV 

In the administration of my estate the Executor shall have the 
following powers_ 

(17) Any power, duty or discretionary authority granted to the 
Executor shall be void to the extent that its exercise shall 
cause my estate to lose all or any part of the tax benefit 
afforded by the marital deduction under federal or state law. 

Id. Virginia's apportionment statute provides that bequests 

qualifying for the martial deduction shall not be charged with a 

proportionate share of the estate tax. Id. at 1073. Although the 

court believed the decedent hoped to maximize the marital deduction, 

the court did not find the will ambiguous and that "the plain language 

of the will" directed estate taxes to be paid "without apportionment," 

thereby requiring the marital share to contribute to the payment of 

administrative expenses and death taxes. Id. at 1074. 

Petitioner contended that Article IV (17) governed the executor's 

actions and prevented the executor from collecting administrative 

expenses and death taxes under Article I from the marital share 
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because that would cause the estate to lose part of the martial 

deduction, in direct violation of Article IV (17). Id. at 1075. The 

court disagreed. Id. They noted that even though the will was 

"inartfully drafted," the will provides for specific directions in 

Articles I, II and II, and that the powers and duties of Article IV 

were granted in addition to the previous Articles and therefore, have 

no effect on the executor's actions in carrying out the mandated 

directives of Articles I, II and III. Id. at 1074-76. 

In summary, Petitioner contends that the plain language of the 

Savings Clause, case law, and the subsequent execution of the Second 

Codicil, support their construction that the Savings Clause is 

effective in restricting the PR from requiring the Family Trust to 

contribute to the payment of estate tax. 

This Court agrees with Petitioner. In my view, the Savings 

Clause is a valid interpretive aid savings clause. The Savings Clause 

is applicable to the entire will and is not dependent on a court 

ruling or IRS deteLmination. Instead, it is a clear expression of the 

testator's intent to have the Family Trust qualify for the marital 

deduction. 

Respondent does not directly challenge the validity of the SC as 

an interpretive aid savings clause. Rather, Respondent contends that 

the Savings Clause is ineffective in overcoming the clear directions 

of the Tax Clause. In support of their contention, Respondent relies 

on the plain language of the Savings Clause, case law, and the overall 

lack of intent of the Will to have the Family Trust exempt from the 

payment of estate taxes. I will now address each issue in turn. 
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a) Plain Language 

Petitioner contends that the plain language of the Savings Clause 

exempts the Family Trust from the payment of estate taxes. In support 

of her contention, she refers to the opening language of the second 

sentence, which states, "[a]nything in this Will to the contrary 

notwithstanding" as demonstrating an intent to restrict the PR's power 

that would prevent the Family Trust from receiving the benefit of the 

marital deduction, which includes the payment of estate taxes. 

FurtheLmore, Petitioner highlights the tax consequence and the 

cascading effect of the Family Trust contributing to the payment of 

estate taxes, whereby each portion from the Family Trust used to pay 

estate taxes causes the Family Trust to lose the marital deduction for 

that portion and the payment itself becomes taxable; thereby requiring 

another re-calculation of estate tax due from the Family Trust, 

repeatedly, until the payment becomes de minimus. 

In response, Respondent asserts, (1) that the Savings Clause 

imposes no restrictions on the administration of the Family Trust 

until after estate taxes have been paid; (2) the Savings Clause does 

not reflect an intent to override the clear directions of Item Third 

and Item Sixth; and (3) the Savings Clause only ensures that the 

Marital Trust and Family Trust qualify for the marital deduction, but 

has no effect on excluding the Marital Share from contributing to the 

payment of estate taxes. 

Relevant sections of the Will are provided below: 

Item Third 

A. All estate_ taxes_ shall be paid_ out of my residuary estate, 
subject, however, to the provisions hereinafter contained in 
Item SIXTH hereof with respect to the Marital Share therein 
created_ 
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Item Sixth 

give_ all the rest and residue of my estate_ as follows: 

A. If my Wife survives me, there shall be first set apart_ a 
separate fund (hereinafter_ the Marital Share) equal to one-
third of my net estate_ 

	

1. 	The Marital Share shall not be charged with or reduced 
by any estate_ tax_ 

	

8. 	The MS shall be paid over and transferred to... a 
separate trust, called the [Martial Trust 

B. I direct that one-half of the remainder of my residuary estate 
shall be paid over.., as a separate trust, [Family Trust]_ 

C I direct that the other one-half of the remainder of my 
residuary estate shall be [distributed to the Older Children's 
Trust] 

Second Codicil  

I amend Paragraph D of ITEM TWELVETH_ 

D. No asset_ shall be included in the [Marital Trust] or [Family 
Trust] as to which a marital deduction would not be allowed if 
included. Anything in this Will to the contrary 
notwithstanding_ neither my personal representative nor my 
trustee shall have or exercise any authority_ in any such 
event, my estate would be prevented from receiving the benefit 
of the marital deduction as hereinbef ore set forth. 

(emphasis added). 

Although Respondent's construction of the plain language of the 

Will is certainly plausible, this Court disagrees that their 

construction, which requires the Family Trust to contribute to the 

payment of estate taxes, effectuates the testator's intent. 
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First, Respondent contends that the plain language of the Will 

suggests that the Savings Clause imposes no restrictions on the 

administration of the Family Trust until after estate taxes have been 

paid because the Family Trust has no existence until after estate 

taxes have been paid and the Marital Trust has been created. In my 

reading of the Will, nowhere does this Court find explicit direction 

of the sequence for which estate taxes are to be paid, but rather, 

this Court must gather the testator's intent from the language 

provided. Item Third requires estate taxes to be paid from the 

residuary estate, "subject" to Item Sixth, with respect to the Marital 

Share. Thus, simply having the Tax Clause in Item Third of the Will 

does not necessarily equate to having estate taxes being paid prior to 

the creation of the testamentary trusts, as it must be determined what 

the payment of estate taxes are "subject" to. Item Sixth provides ,  

that there shall "first" be set apart one-third for the creation of 

the Marital Share, which is exempt from paying estate taxes, and then 

poured over to the Marital Trust. 

Next, the testator directs that one-half of the "remainder" of 

the residuary estate be paid over to the Family Trust. The Will does 

not specify if this portion is one-half the remainder after estate 

taxes have been paid, or whether it is one-half the remainder after 

the Marital Share and Marital Trust are created. Certainly, both 

constructions are plausible. However, given the clear expression of 

the Second Codicil for the Family Trust to qualify for the QTIP 

deduction, only the latter construction fulfills the testator's 

intent. Additionally, this construction does not conflict with Item 

Third, as estate taxes are paid from the "residuary estate." 

Therefore, the Savings Clause does pose a restriction over the 

administration of the residuary estate and the payment of estate 

taxes. 

Second, Respondent contends that the plain language of the 

Savings Clause does not reflect an intent to override the clear 

directions of Item Third and Item Sixth. I disagree. The Savings 

Clause, as Petitioner notes, makes specific reference to "[a]nything 
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in this Will to the contrary," which, by its plain meaning, 

necessarily includes Item Third and Item Sixth. 

Third, Respondent contends that the Savings Clause only ensures 

that the Marital Share and Family Trust qualify for the marital 

deduction, but has no effect on excluding the Marital Share from 

contributing to the payment of estate taxes. Respondent claims that 

qualifying for the marital deduction only ensures that the Marital 

Share and Family Trust are not included in the calculation of estate 

taxes, but has no effect on excluding them from the payment of estate 

taxes. This Court is not persuaded by Respondent's attempt to 

distinguish qualifying for the marital deduction and the payment of 

estate taxes as separate issues. Rather, this Court find Petitioner's 

construction more sound, as the cascading effect from the payment of 

estate taxes necessarily affects the calculation of estate taxes and 

causes the Family Trust to lose the "benefit" of the marital 

deduction, which the Savings Clause was intended to protect. 

Respondent's construction is certainly plausible when selected 

sections are read in isolation. However, between two plausible 

constructions, where one conflicts with the testator's intent and the 

other effectuates the testator's intent, only the latter can be 

chosen. In my reading, the plain language of the Will and the Savings 

Clause does not require the Family Trust to contribute to the payment 

of estate taxes. 
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b) Case Law 

Petitioner contends that their construction is supported by 

Ellingsonl°, Belk, and Cline. In rebuttal, Respondent contends that 

their construction is supported by Fine and Posner. This Court is 

much more persuaded by the case law cited by Petitioner, in addition 

to Northeastern and Allen. 

Respondent asserts that the Savings Clause and Petitioner's 

construction is "nearly identical" to the one made in Fine, which was 

rejected by the U.S. Tax Court. Respondent contends that because the 

court in Fine ruled that the savings clause of Article IV only 

affected the discretionary powers of the executor and had no effect 

against the direction of Article I to have estate taxes paid from the 

residuary, "without apportionment ,"11  thereby requiring the marital 

share to bear their proportionate share of estate taxes, that this 

Court should also find that the Savings Clause has no effect against 

the specific direction of the Tax Clause and require the Family Trust 

to bear its proportionate share of estate taxes. Although the savings 

clause in Fine may be nearly identical to the Savings Clause in the 

case at bar, the difference between the two, however, is fatal to 

Respondent's contention. 

In Fine, the court stated that the savings clause of Article IV 

(17), which begins with "[a]ny power, duty or discretionary authority 

granted to the Executor...," applied "only to limit the Executor's 

discretion in the exercise of the powers and duties conferred upon him 

by Article IV." Fine at 1075. The fatal flaw in Fine was that the 

savings clause was limited in scope and applied only to Article IV as 

opposed the entire will. This Court finds no such flaw in the Savings 

Clause, which states, "[a]nything in this Will to the contrary...," 

which expresses an intent for the savings clause to apply to the 

entire Will and is not limited to the discretionary authority granted 

under Item Twelveth. 

Ellingson v. Commissioner, 964 F.2d 959 (9th Cir. 1992). 
The Will in the present case only requires estate taxes to be paid from the 

residuary estate, and does not include the language "without apportionment." 
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Next, Respondent relies on Estate of Posner v. Commissioner, T.C. 

Memo 2004-112 (2004). In Posner, Mr. Posner died in 1975 with a will 

which created a marital trust for his wife, Mrs. Posner, but failed to 

grant Mrs. Posner a testamentary power of appointment, which is 

necessary to qualify the marital trust for the marital deduction. Id. 

at 2. The son contended that Mrs. Posner was granted a power of 

appointment through the savings clause of Item XIV, which provides, in 

pertinent parts, 

Anything in this Will to the contrary notwithstanding_ my 
Trustee shall not have or exercise any authority, power or 
discretion over the Marital Trust_ which would in any way (a) 
adversely affect the qualification of the Marital Trust, (b) 
prevent my estate from receiving the benefit of the maximum 
marital deduction, or (c) affect the right of my said wife to all 
income therefrom or her right to dispose of the principal and 
income thereof in the amount and to the extent necessary to 
qualify the Marital Trust for the marital deduction_ 

Id. at 1. In affirming the Circuit Court for Baltimore County's 

ruling that Mr. Posner's will failed to grant Mrs. Posner a 

testamentary power of appointment, the Court of Special Appeals stated 

that "[t]he statements in Item XIV of [Mr.] Posner's will are very 

general; they simply demonstrate that he wanted to qualify the marital 

trust for the marital deduction." Id. at 3. The Tax Court also 

concluded that the savings clause "contains no language that we might 

reasonably interpret to grant_ a general power of appointment." Id. 

at 7. 

Respondent contends that in the same way the court in Posner 

found that the savings clause had no effect in changing the will to 

grant a testamentary power of appointment over the marital trust, even 

if disallowing the change would prevent the marital trust from qualify 

for the marital deduction, that this Court should reject Petitioner's 

construction of the Savings Clause. This Court believes Respondent 

has misunderstood Petitioner's construction. Petitioner does not 

contend that the Savings Clause has any effect in changing the Will or 

granting a necessary power to qualify the Family Trust for the marital 
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deduction, but only to restrict the PR's exercise of "authority, power 

or discretion" over the Family Trust. Posner held that the savings 

clause lacked the power to change a will to grant the necessary power 

to a marital trust to qualify for the marital deduction. See Id. 

Here, the Savings Clause is not used for that purpose as the Family 

Trust, by Respondent's own admission, already qualified as a QTIP 

trust and for the marital deduction. Instead, the Savings Clause is 

being used as an interpretive aid to limit the PR's ability to pay 

estate taxes, from the residuary estate, in such a way that would 

"[prevent the estate] from receiving the benefit of the marital 

deduction." This Court agrees with Petitioner's construction and 

therefore, Posner offers no support for Respondent's position. 

Lastly, Respondent challenges the cases cited by Petitioner, 

which are Ellingson, Belk, and Cline. In Ellingson, the Tax Court 

ruled that the Marital Deduction Trust (MDT) failed to qualify as a 

QTIP trust and the marital deduction because the trust agreement 

contained an "Accumulation Proviso," that violated the QTIP 

requirement that decedent's spouse be "entitled to all the income." 

Id. at 959-60. The Accumulation Proviso, which granted the trustee 

the discretion to accumulate income, provides that, 

[I]f the income so payable to the Surviving Settlor shall, 
at any time or times, exceed the amount which the Trustee deems 
to be necessary for his or her needs, best interests and welfare, 
the Trustee may accumulate the same, as the Trustee deems 
advisable. 

The trust agreement also contained a savings clause, 

The intention and direction of the Settlors is that all the 
property allocated to the [MDT] (1) may qualify for the marital 
deduction as qualified terminable interest property, (2) may be 
elected pursuant to Internal Revenue Code Section 2056_ and (3) 
may not be taxed as part of the Deceased Settlor's estate, but 
shall only be taxed as part of the Surviving Settlor's estate at 
the Surviving Settlor's death. 
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which the Tax Court disregarded as 'generic statements of intent,' 

where "the intent was only a weak one and is overcome by other 

seemingly inconsistent clauses in the Trust Agreement." Id. at 963. 
In reversing the Tax Court, the Ninth Circuit acknowledged that 

the Tax Court's reading of the Accumulation Proviso was "certainly 

plausible if the proviso is considered in isolation," but that such a 

reading would thwart the overall intent of the trust agreement and go 

against the "best interest" of the decedent's spouse, as provided in 

the Accumulation Proviso. Id. at 964. In determining the overall 

intent of the trust agreement, the Ninth Circuit reviewed the 

development of the trust agreement, from the original draft to its two 

subsequent modifications, along with the savings clause, to conclude• 

that the decedent clearly intended for the MDT to qualify for the QTIP 

deduction. Id. at 963. 

Respondent contends that Ellingson offers no support for 

Petitioner and that Ellingson is perfectly consistent with Fine and 
Posner. Respondent further contends that the Ninth Circuit did not 

interpret the trust agreement to require the trustee to make a QTIP 

election, nor that the express intent to qualify for the marital 

deduction overrode any express, non-discretionary duties of the 

trustee. 

This Court agrees with Petitioner that Respondent has 

mischaracterized the proposition for which Petitioner cites Ellingson; 
which is that ambiguous te 	ms regarding the qualification of assets 

for the marital deduction may be resolved by reference to a clear 

expression of the testator's intent found elsewhere in the document. 

The Ninth Circuit was cautious in their ruling, by declaring that 

their task did not require them to interpret the trust agreement as 

"creating" an interest solely on the expressed intent, but rather "the 

choice for [the] court is between two plausible readings of the 

agreement, only one of which effectuates the [decedent's] clearly 

manifested intent." Id. at 965. This Court believes it is faced with 

a similar task. I agree with Respondent that Ellingson is not 
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completely dispositive to the case at bar, but this Court accepts 

Ellingson for the proposition that Petitioner asserts it for. 

Respondent also criticizes Petitioner's use of Belk for the 

assertion that a savings clause is a valid aid in the interpretation 

of ambiguous language in a document that is poorly drafted. As 

discussed earlier, Belk is cited more importantly for the purpose of 

illustrating how an interpretive aid savings clause will be rejected 

if, in actuality, it is a condition subsequent savings clause in 

disguise. In Belk, the savings clause was held invalid because the 

"intent to retain 'a disqualifying power' is clear from the face of 

the Easement." Belk, 774 F. 3d at 230. (emphasis supplied). Here, 

Decedent's Will contains no such intent to retain a disqualifying 

power, or is conditioned upon a court ruling or IRS determination. 

Therefore, this Court shall not hold the Savings Clause invalid on the 

same grounds as Belk. 

Finally, Respondent asks this Court to reject Cline in the same 

way the Fourth Circuit in Belk rejected Cline by stating in a 

parenthetical, that a savings clause is "valid to interpret 

'ambiguous_ language in a poorly drafted_ agreement,' but not to 

'change the property interests otherwise created.'" Belk, 774 F.3d at 

230. Respondent contends that the pre-nuptial agreement in Cline did 

not contain a savings clause, and thus, offers no support for 

Petitioner's assertion that a general savings clause has the ability 

to override operative provisions elsewhere provided in the instrument. 

Even if this Court were to agree with Respondent that the phrase, 

"[t]his is intended to qualify for the marital deduction," does not 

constitute as a savings clause, this Court finds Cline helpful as a 

guide in interpreting such a phrase as part of a contract, as 

Respondent suggests this Court's task to be. The Tax Court, in 

applying Florida law, stated that prenuptial agreements are construed 

under 'substantially the same rules as when construing other 

contracts,' and that, 

The court's objective is to effectuate the intent of the 
parties, and to this end words or expressions are not given a 
rigid interpretation but rather are considered with regard to the 
apparent purpose of the parties. 
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Cline, 43 T.C.M. (CCH) 607 (1982)(citing Underwood v. Underwood, 64 

So.2d 281, 288 (Fla. Sup. Ct. 1953)). Ultimately, the Tax Court found 

it 'evident, from the wording of the prenuptial agreement, that the 

overriding purpose of the parties was to create an interest in the 

bonds_ [that] would qualify for the marital deduction." Id. 

Therefore, this Court declines to reject Cline as offering no support 

in my analysis of the Will. 

In further support of Petitioner's construction, this Court finds 

Northeastern, exceedingly persuasive. In Northeastern, supra, the 

testator directed estate taxes to be paid from the residuary estate, 

while dividing his residuary estate in a precise ratio of 2:1:1 

between his spouse, son and grandchildren, respectively. Id. at 118. 

The testator also included a similar savings clause as the one at 

bar.12  The Northeastern court ruled that the direction to pay estate 

taxes from the residuary estate, and the specific allocation only 

provided "some evidence" that the testator intended to have the 

marital share contribute to the payment of estate taxes, but it is not 

the "clear indication" provided for in the savings clause. Id. at 119. 

My reading is consistent with Pfeufer, supra. The savings clause 

in Pfeufer also directs estate taxes to be paid from the residuary 

estate, but contains additional language, which the Court of Appeals 

emphasized, "and such payment shall be made as an expense of the 

administration of my estate without apportionment." Id. at 647. The 

Savings Clause in the case at bar falls short of providing the clear 

direction the Court of Appeals emphasized. As this Court has 

conceded, the Tax Clause of Item Third, which directs that estate 

In Northeastern, the savings clause refers to the "maximum" marital 
deduction, which prior to ERTA being enacted in 1981, the marital deduction 
was capped at 50% and commonly referred to as the "maximum" marital 
deduction. After the enactment of ERTA, the marital deduction became 
"unlimited" and therefore, the term "maximum" is no longer commonly used. 
See generally, Kove, Hess, Bogert, and Bogert, The Law of Trusts and 
Trustees, § 275.10 (2014). 
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taxes be paid from the residuary estate, provides some evidence that 

the Testator intended to have estate taxes paid without regard for 

apportionment, but it pales in comparison to the clear expression of 

intent found in the Savings Clause of the Second Codicil. 

Additionally, in Allen, supra, the testatrix directed estate 

taxes to be paid from the residuary, and divided the residuary into a 

marital and non-marital trust. Id. at 352. The testatrix also 

included a much simpler savings clause, which provided that her intent 

was for the marital trust to qualify for the unlimited marital 

deduction. Id. The court ruled that the marital deduction was not to 

be reduced by death taxes or administration expenses, unless the non-

marital share was deficient. Id. at 358. Similarly, in its simplest 

form, with a Tax Clause which directs estate taxes to be paid from the 

residuary estate, and a Savings Clause that restricts the PR from 

taking any action that would cause the Family Trust to lose the 

marital deduction, this Court chooses to align itself with the rulings 

of Northeastern, Allen, and the similar line of cases. Id. at 358-59. 

C) Overriding Intent 

Lastly, Petitioner contends that given the singular focus of the 

Second Codicil to qualify the Family Trust for the marital deduction 

and that the Second Codicil was executed over six years later, this 

Court should adopt their construction. 

In retort, Respondent asserts that minimizing estate taxes may 

not be the sole purpose of estate planning and that the structure of 

the Will is more evident of the Testator's intent. Furthermore, 

Respondent contends that the rules of contract construction prevent 

the general language of the Savings Clause to take precedence over the 

specific language provided in the Tax Clause. 

This Court acknowledges Respondent's contention that minimizing 

estate taxes may not always be the sole or primary purpose in estate 

planning, but that is not the case here. Respondent relies on Noble 

v. Bruce, 349 Md. 730, 757 (1998), where "[m]inimizing estate and 
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inheritance taxes for beneficiaries_ may not always be the ultimate 

driving force behind the testator's decisions regarding the provisions 

contained in his or her will." Id. Here, this Court agrees with 

Petitioner that the only purpose of the Second Codicil was to qualify 

the Family Trust for the QTIP deduction and minimize estate taxes. 

The Second Codicil contains five amendments. The first three 

specifically target and correct the fatal errors that prevented the 

Family Trust from qualifying as a QTIP trust and the marital 

deduction. The fourth amendment is the Savings Clause, designed to 

preserve the marital deduction for the Family Trust. Lastly, the 

fifth amends the PR nominee. I find that the overwhelming purpose of 

the Second Codicil was to qualify the Family Trust for the marital 

deduction and minimize the overall estate tax liability. 

Respondent also relies on the overall structure of the Will, to 

support their contention that the testator intended for an equal 

distribution between Family Trust and Older Children's Trust. 

Respondent asserts that the specific direction of Item Sixth, which 

requires "one-half of the remainder" of the residuary estate to be 

paid over into the Family Trust and the other half to the Older 

Children's Trust, exemplifies a clear intention to have the Family 

Trust and Older Children's Trust to receive equal distributions and 

share equally in the estate tax burden. As mentioned above, structure 

alone cannot save Respondent. In Northeastern, supra, the testator 

provided a specific 2:1:1 allocation for his residuary estate, but the 

court found this structure as "some evidence" that the testator 

intended to require the marital trust to share in the estate tax 

burden. Id. at 119. Instead, the court found the savings clause to 

be the "clearest and the predominant evidence" of the testator's 

intent and did not require the marital trust to contribute to the 

payment of estate taxes. Id. Similarly, I find the structure of the 

Will as some evidence that the Testator intended to have the Family 

Trust share in the tax burden with the Older Children's Trust, but 

this Court finds the Savings Clause to be the clearest and most 

predominant evidence to the contrary. 

43 



More importantly, as Petitioner correctly asserts, the Second 

Codicil, was executed more than six years after the original Will was 

executed and should be given precedence over any apparent conflict in 

the original Will. 

The rule is... that a will and codicil should be reconciled 
as far as possible, but, if there is any conflict or repugnancy 
between them, the codicil as the last expression of the 
testator's will and intention must be given effect. 

Wiesenfeld v. Rosenfeld, 170 Md. 63, 71 (1936). Therefore, the clear 

expression of the Testator's intent in the Savings Clause of the 

Second Codicil must prevail over the structure requirement of the 

original Will, drafted six years earlier. 

Finally, Respondent contends that the general language of the 

Savings Clause has no effect over the specific directions of the Tax 

Clause. Respondent relies on Heist v. Eastern Say. Bank, FSB, 165 Md. 

App. 144 (2005) "[w]here two clauses or parts of a written agreement 

are apparently in conflict, and one is general in character and the 

other is specific, the specific stipulation will take precedence over 

the general, and control it." Id. at 151. This Court finds 

Respondent's general rule of contract construction unpersuasive. As 

discussed supra, specific case law supports Petitioner's contention 

that a savings clause can be effective against a direction to have 

estate taxes paid from the residuary estate. Again, this Court agrees 

with Petitioner that more weight should be given to the Second 

Codicil, which was drafted much later in time. Accordingly, this 

Court finds that the intention expressed in the Savings Clause must be 

given effect over any perceived direction requiring the Family Trust 

to contribute to the payment of estate taxes. 
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C. REMOVAL OF PERSONAL REPRESENTATIVE 

Lastly, Petitioner moves to remove Mr. Webb as PR and appoint a 

successor PR who does not belong to the fiLm, Miles & Stockbridge, 

P.C., responsible for drafting the Will 	Petitioner seeks to pursue a 

professional negligence claim against Miles & Stockbridge, P.C., for 

the inadequate drafting of the Will and Mr. Webb will face a conflict 

of interest as he is a partner of that firm. In support of their 

argument, Petitioner relies on Est. & Trusts § 6-306(a), where a PR 

shall be removed from office upon finding by the court that he: 

(3) Is unable or incapable, with or without his own fault, to 

discharge his duties and powers effectively; or 

(6) Has failed, without reasonable excuse, to perform a material 

duty pertaining to the office. 

In response, Respondent contends that there is no basis for his 

removal, as no judicial determination had yet been reached regarding 

the construction of the Will, and therefore, Respondent could not have 

failed to perfoim a material duty of the office. Furthermore, 

Respondent asserts that even if this Court were to reach a different 

construction of the Will, there is still no reason why Mr. Webb could 

not or would not administer the Estate in accordance with this Court's 

instruction. 

This Court agrees with Respondent. This Court's construction of 

the Will is in Petitioner's favor, which renders the professional 

negligence claim moot, and this Court finds no grounds for removal and 

sees no reason why Mr. Webb will not continue to administer the Estate 

in accordance with the law and this Court's ruling. 

45 



IV. CONCLUSION 

In exercise of our jurisdiction to construe a will, incidental to 

the administration of the Estate, this Court finds that the Will 

restricts the PR from requiring the Family Trust to contribute to the 

payment of estate taxes. Although the Tax Clause and division of the 

residuary trusts provide some evidence that the Testator intended the 

Family Trust to share in the estate tax liability with the Older 

Children's Trust, this Court finds the express language of the Savings 

Clause as the clearest and the predominant evidence of the Testator's 

intent, which can only be achieved if the Family Trust is free of 

estate tax liability. This Court also finds that the plain language 

of the Savings Clause, which prevents the PR from taking any action 

that would prevent the Family Trust from receiving the benefit of the 

marital deduction, necessarily includes restricting the payment of 

estate taxes as each payment of estate tax causes a recalculation of 

the estate tax and a loss of the marital deduction. Additionally, 

this Court is persuaded by the reasoning found in Northeastern and 

Allen, supra, and I believe the case sub judice falls within the ambit 

of those cases. Furthermore, this Court finds that the overwhelming 

purpose of the Second Codicil is to qualify the Family Trust for the 

marital deduction and reduce the overall estate tax liability. This 

Court is also bound by the rule, where if there is a conflict between 

a will and a codicil, "the codicil as the last expression of the 

testator's will and intention must be given effect." Wiesanfeld v. 

Rosenfeld, 170 Md. 63, 71 (1936). Lastly, this Court finds no cause 

for removal, and does not doubt the PR's capabilities to comply with 

the law and the directions given by this Court. 

It is therefore, this 	  day of August, 2015, by the 

Orphans' Court for Baltimore City, 

ORDERED that Respondent's Motion to Dismiss, be and is hereby, 

DENIED. It is further 
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ORDERED that Petitioner's construction of the Will, be and is 

hereby, GRANTED. It is further 

ORDERED that Petitioner's Motion to Remove the Personal 

Representative, be and is hereby, DENIED: It is further 

ORDERED that J. W. Thompson Webb, Special Administrator, be and 

is hereby RESTORED to the position of Personal Representative for the 

Estate of Thomas L. Clancy, Jr. 

Lewyn Scott Garrett 
Chief Judge 

The Judge's Signature Appears 
On the Original Document Onlv.  

Date Docketed:  0.-/S/ 	/20 ( r-D  
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