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T O  D I V I D E  O R  
N O T  T O  D I V I D E ?

b y  W I L L I A M  D .  Z A B E L

The primary goal of a good estate plan is to divide the estate equi-

tably among the family. This fine and feisty play by that nonage-

narian national treasure, Horton Foote, deals primarily with the

issue of dividing a 5,000-acre farm estate among the Gordon family of

Harrison, Texas. 

Stella Gordon, the eighty-year-old matriarch, is surrounded by

a group of parasitical children—none of whom, even though of

middle age, have actually held a job. Everyone is already living off

the estate. Stella makes it clear that she will not divide the estate

“until hell freezes over.” And when she dies her children must deal

with the chaos she left behind.1

If only the estate had been well planned. 

A well-planned Will can be a kind of last hurrah. Thomas

Jefferson expanded his creation: the University of Virginia. George

Washington freed his slaves. A transplanted Englishman, John

Harvard, about three and a half centuries ago, in his Will left his

personal library and half of his estate to build a college on a one-

acre cow yard in what was then the colony of Massachusetts Bay.

Alfred Nobel, the inventor of dynamite and nitroglycerin, estab-

lished by his Will the most sought-after prizes in the world. Cecil

Rhodes created the famous scholarships that bear his name.

But what most people, even many lawyers, don’t know is that

the best-planned estate can be totally changed by a litigation, with

all the legally relevant parties agreeing on a settlement. Consider

one example—namely, the notorious Will contest involving heirs

to the Johnson & Johnson pharmaceutical fortune of J. Seward

Johnson, Sr., who died at age eighty-seven in 1983. He was sur-

vived by his third wife, Barbara “Basia” Johnson (née Piasecka,

forty-two years his junior and a chambermaid in his home prior to

their marriage), and his six children from two previous marriages.

His Will and estate plan were not particularly complicated: (i)

most of his $500 million estate was left in trust for Basia for her

lifetime and then to charity; (ii) his six children were to receive no

outright bequests, as he thought that he had provided amply for

them many years before; (iii) his private oceanographic research

foundation, Harbor Branch, was also out in the cold at the discre-

tion of Basia, as, again, he thought he had provided for it suffi-

ciently during his lifetime; and (iv) the plan eliminated all estate

taxes at his death.

A titanic litigation ensued, with the children (and, belatedly,

the foundation) attacking the Will, alleging the usual litany of

grounds: testamentary incapacity, improper execution, undue in-

fluence, fraud, and duress.

For connoisseurs of Will contests, an interesting aspect of the

Johnson case was the fact that Seward Johnson, in about thirty

prior Wills and Codicils, had disinherited the attacking children.

Generally, if a Will is upset because of the decedent’s incapacity,

then his prior Will is revived. His incapacity means that he could

not legally revoke a prior Will by means of his last Will. (That is

why, contrary to popular belief, you often should not destroy your

prior Wills.)

One factor, among others, causing a settlement in the Johnson

case was the possibility that the jury would find testamentary

capacity on the part of Mr. Johnson (i.e., that he was competent at

the time of its making), thus validating the Will but still invali-

dating the provisions for Basia Johnson on the grounds of her

undue influence, fraud, or duress. If that happened, what would

have gone to her instead would have all passed to the children—as

if there had been no Will.

In any event, the parties decided to settle. The Will was, to

put it charitably, totally rewritten by the contestants. The result:

any resemblance to Seward Johnson’s actual last Will seemed

purely coincidental.

Mr. Johnson should be a veritable whirling dervish in his

grave, because all his expressed intentions were flouted. Basia

received $300 million outright to do with as she wished and not

in trust; five of the children received $5.9 million and J. Seward

Johnson, Jr., received $12 million, causing death taxes substan-

tially in excess of their legacies; and the Harbor Branch

Foundation received $20 million. The U.S. government exacted,

in total, additional estate taxes of about $86 million that would

not otherwise have had to be paid.

On the other hand, Big Momma Stella can rest in peace in her

grave, having prevented the dividing up of the family estate and

bound her family to live together on it for the foreseeable future.

Or did she? Are the surviving Gordons finished? Remember the

brooding aphorism of author-journalist Ambrose Bierce: “There’s

death and then there’s the litigation.” It all depends on the family.

William D. Zabel is a senior and founding partner at Schulte Roth &

Zabel, a leading expert on trusts and estates law, and chair of the Board

of Human Rights First.1 Stella Gordon’s grandson is called Son. His name brings to mind the man whose holographic
Will left his entire estate—“All to Mother.“ He died leaving his mother and his wife, whom he
had affectionately nicknamed “Mother.“ Which mother wins?
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