
REPORT OF TESTAMENTARY CAPACITY SUBCOMMITTEE

August 10, 2006

At its meeting in Orlando on May 25, 2006, the Probate Law & Procedure Committee approved the following proposed amendment to (732.501, Florida Statutes, to include a definition of testamentary capacity:    

732.501   Who may make a will

Any person who is of sound mind and who is either 18 or more years of age or an emancipated minor may make a will.  A testator is of sound mind to make a will if the testator has:

(1)
the ability to understand the testator(s relation to those who would naturally expect to benefit substantially from the will, and the ability to understand, in a general way, the nature and extent of the property to be disposed of and the practical effect of the will as executed; and

(2)
sufficient memory, without prompting, to collect the foregoing elements in the testator(s mind and to hold them for a sufficient length of time to perceive their relations to each other, and the ability to make a judgment regarding the disposition of the property. 

The purpose of the proposal is to incorporate the substance of the existing test or definition of testamentary capacity found in Florida case law into the Probate Code in the clearest, most concise and non-archaic terms possible.

The proposal was discussed at the Roundtable Breakfast meeting of the Probate Law Division of the RPPTL Section(s Executive Council in Orlando on May 27, 2006.  At that meeting, clarifications were requested concerning the existing test/definition of testamentary capacity found in Florida case law, as well as the duties and responsibilities of the estate planning attorney in connection with making determinations regarding testamentary capacity.  Sandy Diamond, Director of the Probate Law Division, has referred the matter back to the Probate Law & Procedure Committee for that purpose.  The Testamentary Capacity Subcommittee is pleased to furnish the following authority and excerpts from Florida case law.


Test/Definition of Testamentary Capacity 
Numerous Florida cases articulate the well known three-prong test for testamentary capacity as set forth in subparagraph (1) of the proposal.  In addition, a series of cases decided over a period of 80 years between 1918 and 1998 clearly demonstrate that testamentary capacity also requires that the testator have the ability to relate the three elements to each other and to form a judgment or plan in relation to them, as set forth in subparagraph (2) of the proposal.  Those cases are discussed below, primarily by excerpts and direct quotes from the opinions.

The earliest and most cited case is Newman v. Smith, 82 So. 236 (Fla. 1918).  In the Syllabus of that case, which was actually prepared by the court [page 246], the Florida Supreme Court stated that:

(In the making of a will, a 'sound mind' comprehends ability of the testator to mentally understand in a general way the nature and extent of the property to be disposed of, and the testator's relation to those who would naturally claim a substantial benefit from the will, as well as a general understanding of the practical effect of the will as executed.

* * * * *

(In order to constitute a sound disposing mind, a testator must not only be able to understand that he is by his will giving the whole of his property to one object of his regard, but he must also have capacity to comprehend the extent of his property, and the nature of the claims of others whom, by his will, he is excluding from all participation in that property.

(It is essential that the testator has sufficient capacity to comprehend perfectly the condition of his property, his relations to the persons who were, or should, or might have been, the objects of his bounty, and the scope and bearing of the provisions of his will.  He must have sufficient active memory to collect in his mind, without prompting, the particulars or elements of the business to be transacted, and to hold them in his mind a sufficient length of time to perceive at least their obvious relations to each other, and be able to form some rational judgment in relation to them.( 

In the body of the Newman opinion [pages 247 and 248], the court held that:


(In the making of a will a 'sound mind' comprehends ability of the testator to mentally understand in a general way the nature and extent of the property to be disposed of, and the testator's relation to those who would naturally claim a substantial benefit from the will, as well as a general understanding of the practical effect of the will as executed. 

* * * * *

(The rule for testing testamentary capacity is thus stated by the great jurist Lord Erskine:

But their lordships are of the opinion that, in order to constitute a sound disposing mind, a testator must not only be able to understand that he is by his will giving the whole of his property to one object of his regard, but that he must also have capacity to comprehend the extent of his property, and the nature of the claims of others whom, by his will, he is excluding from all participation in that property; and that the protection of the law is in no cases more needed than it is in those where the mind has been too much enfeebled to comprehend more objects than one, and most especially when that one object may be so forced upon the attention of the invalid as to shut out all others that might require consideration; and therefore the question which their lordships propose to decide in this case is not whether Mr. Baker knew when he was giving all his property to his wife, and excluding all his other relations from any share in it, but whether he was at that time capable of recollecting who those relations were, of understanding their respective claims upon his regard and bounty, and of deliberately forming an intelligent purpose of excluding them from any share of his property.  

If he had not the capacity required, the propriety of the disposition made by the will is a matter of no importance.  If he had it, the injustice of the exclusion would not affect the validity of the disposition, though the justice or injustice might cast some light upon the questions as to his capacity.  Harwood v. Baker, 3 Moore, 282, 13 Eng.  Rep. (Full Reprint) 117.

(A like rule governs the courts of this country:

We have held that it is essential that the testator has sufficient capacity to comprehend perfectly the condition of his property, his relations to the persons who were, or should, or might have been the objects of his bounty, and the scope and bearing of the provisions of his will.  He must, in the language of the cases, have sufficient active memory to collect in his mind, without prompting, the particulars or elements of the business to be transacted, and to hold them in his mind a sufficient length of time to perceive at least their obvious relations to each other, and be able to form some rational judgment in relation to them.  A testator who has sufficient mental power to do these things is, within the meaning and intent of the statute of wills, a person of sound mind and memory, and is competent to dispose of his estate by will.  Delafield v. Parish, 25 N. Y. 9.(
Similarly, the following statement of what constitutes sufficient testamentary capacity to make a valid will was made by the Supreme Court in, Hamilton v. Morgan, 112 So. 80, 81-82 (Fla. 1927): 

(A 'sound mind,' as applied to the execution of a will, comprehends ability of the testator to mentally understand in a general way the nature and extent of the property to be disposed of, and the testator's relation to those who would naturally claim a substantial benefit from the will, as well as a general understanding of the practical effect of the will as executed.  

* * * * *

(If the testator comprehends perfectly the condition of his property, his relation to those who would, should, or might have been the objects of his bounty, the scope and effect of his will, which comprehends sufficient active memory to collect voluntarily in his mind the complexities of the business to be transacted and keep them in mind long enough to perceive their relation to each other, and to form a rational judgment in relation to them, he is said to have mental capacity.  Newman v. Smith, supra; 28 R. C. L. 86.(  

The following statement of what constitutes sufficient testamentary capacity to make a valid will was made by the Supreme Court in Tonnelier v. Tonnelier, 181 So. 150, 151 (Fla. 1938): 

(In Newman v. Smith, 77 Fla. 633, 82 So. 236, 247, this court defined testamentary capacity, saying:

 The rule for testing testamentary capacity is thus stated by the great jurist Lord Erskine: (But their lordships are of the opinion that, in order to constitute a sound disposing mind, a testator must not only be able to understand that he is by his will giving the whole of his property to one object of his regard, but that he must also have capacity to comprehend the extent of his property, and the nature of the claims of others whom, by his will, he is excluding from all participation in that property; and that the protection of the law is in no cases more needed than it is in those where the mind has been too much enfeebled to comprehend more objects than one, and most especially when that one object may be so forced upon the attention of the invalid as to shut out all others that might require consideration; and therefore the question which their lordships propose to decide in this case is not whether Mr. Baker knew when he was giving all his property to his wife, and excluding all his other relations from any share in it, but whether he was at that time capable of recollecting who those relations were, of understanding their respective claims upon his regard and bounty, and of deliberately forming an intelligent purpose of excluding them from any share of his property.  If he had not the capacity required, the propriety of the disposition made by the will is a matter of no importance.  If he had it, the injustice of the exclusion would not affect the validity of the disposition, though the justice or injustice might cast some light upon the questions as to his capacity.(  Harwood v. Baker, 3 Moore 282, 13 Eng.Rep.  (Full Reprint) 117.


A like rule governs the courts of this country: (We have held that it is essential that the testator has sufficient capacity to comprehend perfectly the condition of his property, his relations to the persons who were, or should, or might have been the objects of his bounty, and the scope and bearing of the provisions of his will.  He must, in the language of the cases, have sufficient active memory to collect in his mind, without prompting, the particulars or elements of the business to be transacted, and to hold them in his mind a sufficient length of time to perceive at least their obvious relations to each other, and be able to form some rational judgment in relation to them.  A testator who has sufficient mental power to do these things is, within the meaning and intent of the statute of wills, a person of sound mind and memory, and is competent to dispose of his estate by will.(Delafield v. Parish, 25 N.Y. 9.(
Most recently, in American Red Cross v. Estate of Haynsworth, 708 So.2d 602, 605 (Fla. 3d DCA 1998), the Third District Court of Appeal (identified the appropriate test for testamentary capacity( as follows: 

(I. Testamentary Capacity
Long ago, a definition of testamentary capacity was set forth by the Supreme Court of Florida:

The rule for testing testamentary capacity is thus stated by the great jurist Lord Erskine:

But their lordships are of the opinion that, in order to constitute a sound disposing mind, a testator must not only be able to understand that he is by his will giving the whole of his property to one object of his regard, but that he must also have capacity to comprehend the extent of his property ...

 



* * * * *   

Harwood v. Baker, 3 Moore, 282, 13 Eng.  Rep. (Full Reprint) 117.

A like rule governs the courts of this country:

We have held that it is essential that the testator has sufficient capacity to comprehend perfectly the condition of his property, his relations to the persons who were, or should, or might have been the objects of his bounty, and the scope and bearing of the provisions of his will.  He must, in the language of the cases, have sufficient active memory to collect in his mind, without prompting, the particulars or elements of the business to be transacted, and to hold them in his mind a sufficient length of time to perceive at least their obvious relations to each other, and be able to form some rational judgment in relation to them.  A testator who has sufficient mental power to do these things is, within the meaning and intent of the statute of wills, a person of sound mind and memory, and is competent to dispose of his estate by will.  Delafield v. Parish, 25 N.Y. 9.

Newman v. Smith, 77 Fla. 633, 673-74, 82 So. 236, 247-48 (1918).  It is recognized that testamentary capacity, or (sound mind(, is the (ability of the testator to mentally understand in a general way the nature and extent of the property to be disposed of, and the testator's relation to those who would naturally claim a substantial benefit from the will, as well as a general understanding of the practical effect of the will as executed.(  Id. at 649, 82 So. at 241;  see also In re Dunson's Estate, 141 So.2d 601, 604 (Fla. 2nd DCA 1962);  In re Wilmott's Estate, 66 So.2d 465, 467 (Fla.1953);  Coppock v. Carlson, 547 So.2d 946, 947 (Fla. 3d DCA 1989)((... the ability to understand the nature and extent of his property, the natural objects of his bounty, or the general process of will-making.();  In re Estate of Weihe, 268 So.2d 446 (Fla. 4th DCA 1972), quashed on existing facts, 275 So.2d 244 (Fla.1973).

* * * * *

(Now that we have identified the appropriate test for testamentary capacity and determined that the burden to prove a return to capacity rested with the Niece, we turn to the question of whether the Niece adequately met that burden.

* * * * *

[N]one of the expert or lay testimony offered at trial provided any evidence relating to Mr. Haynsworth's testamentary capacity as it is legally defined, to-wit:  Whether he had an understanding of the nature and extent of his holdings and assets, understood his relation to those who would naturally claim a substantial benefit from his will, and whether he possessed a general understanding of the practical effect of the will as executed.(  

The substance of the test/definition of testamentary capacity adopted by the Restatement follows the Florida cases cited above.  The Restatement Third, Property (Wills and Other Donative Transfers) ( 8.1(b), provides that:

(If the donative transfer is in the form of a will, a revocable will substitute, or a revocable gift, the testator or donor must be capable of knowing and understanding in a general way the nature and extent of his or her property, the natural objects of his or her bounty, and the disposition that he or she is making of that property, and must also be capable of relating these elements to one another and forming an orderly desire regarding the disposition of the property.(

Duties and Responsibilities of the Estate Planning Attorney 
In Vignes v. Weiskopf, 42 So.2d 84 (Fla. 1949), the Florida Supreme Court addressed the conduct and duty of an attorney who prepared and (together with his wife and the testator(s nurse) witnessed the testator(s execution of an invalid codicil while he was (desperately, incurably ill and was in such pain that a great deal of medicine to relieve him of his suffering was being administered, such as phenobarbital, novatrine, demerol, cobra venom, and so forth,( and therefore lacked testamentary capacity.

The court described the attorney(s conduct as follows:

(At the end of [a bedside conference between the ill testator and his secretary of twenty years], she called his attorney, as she had been directed [by the testator], and (gave [the attorney] some sketchy notes and remarks.(  Because of the incomplete nature of the instructions to him, the attorney questioned her (very carefully,( and evidently urged her to communicate to him more definite information.  She continued: (I went back in the room and tried to get [the testator] to be more specific, and more in detail, but he did not say anything further.  That is how the codicil got to be written.(
 (The following day the attorney, accompanied by his wife, appeared at the testator's home, bringing with him the codicil which he had undertaken to prepare from the meager information given him by the secretary.  The testator did not read it nor was it read to him. . . .  The [attorney(s] wife testified that when her husband asked the testator if he desired the instrument read to him he declined and said he would read it later.  The lawyer signed it; then at his request his wife and the nurse signed it also.  It was immediately sealed and delivered to the secretary, who kept it until after the testator's death; so it is a fair deduction that [the testator] never did know exactly what it contained.

* * * * *

When [the codicil] was presented to the county judge for probate [the attorney] joined the other two witnesses in an oath that they were present when the testator subscribed his name to the instrument; that the testator did not read it; that its contents were not read to [the testator] nor made known to him, although the attorney asked him to read it or have its contents made known to him but the testator replied, (I will read it later(; that the codicil was immediately sealed; that the seal was not thereafter broken until its deposit with the court; that the attorney received no reply from the testator when he asked him if he wished three subscribing witnesses to attest his execution; that the witnesses thereupon signed the paper at the request of the attorney; (that they verily [believed] that the testator did not know the contents of what he was signing nor did he at the time of the signing thereof have testamentary capacity.(
 (Patently the purpose of this affidavit was to apprise the court at the first opportunity precisely what happened in the sickroom when the codicil was executed.

 (When the attorney was interrogated about his securing the execution and attestation of the codicil, which he was later to state in the oath had been witnessed without a direct request of the testator, by one who at the time lacked testamentary capacity he gave an answer which seems to us to have been quite sensible.  He said simply, (I did the best I knew how.((
The court then went on to address the attorney(s duties and responsibilities under those circumstances: 

 (It occurs to us that [the attorney] would have been unfaithful to an old client had he not done his best to comply with the request to prepare the codicil and bring it to him.  It is true that the information was incomplete, but there is evidence that he tried diligently at the time to have it clarified.  When he reached his client's bedside there was good reason to believe, from the atmosphere there, that the client had not long to live and that he was probably not mentally alert, but these circumstances did not make it necessary that the attorney constitute himself a court to pass on the medical and legal question whether he was in fact capable of executing a valid codicil.  That the question is debatable is demonstrated by the procedure which has taken its course in the county judge's court, the circuit court, and this court.

 (We are convinced that the lawyer should have complied as nearly as he could with the testator's request, should have exposed the true situation to the court, which he did, and should have then left the matter to that tribunal to decide whether in view of all facts surrounding the execution of the codicil it should be admitted to probate.

 (Had the attorney arrogated to himself the power and responsibility of determining the capacity of the testator, decided he was incapacitated, and departed, he would indeed have been subjected to severe criticism when, after the testator's death, it was discovered that because of his presumptuousness the last-minute effort of a dying man to change his will had been thwarted.(
