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Making Arbitration Truly Mandatory

Breakthrough: Florida is the first in the nation to adopt a law that
makes mandatory clauses in trust agreements enforceable

lorida recently became the first state to adopt

a law that makes the mandatory arbitration

clauses in trust documents truly mandatory.
This landmark legislation has the potential to provide a
solution to a dilemma now experienced in every other
U.S. jurisdiction: While mandatory arbitration clauses
offer great benefits, there’s no guarantee they’ll actually
be enforced.

Mandatory arbitration is often good for everyone
involved in a trust dispute. Grantors are assured that
their private lives remain out of the courts and there-
fore free from public exposure. Trustees can protect
trust assets, while limiting their liability, thus reducing
the overall cost of trust administration. Beneficiaries
can avoid the emotional damage and cost of pro-
tracted litigation. And the public doesn’t have to fund
a legal process in which the wealthy battle over their
trust funds.

Unfortunately, most states’ laws fail to guarantee
that courts will enforce trusts’ mandatory arbitra-
tion clauses. Recent judicial decisions embrace an
outdated distinction between a contract and a trust
agreement and therefore reach inequitable results.

The best solution is for all state legislatures to fol-
low Florida’s lead and pass legislation that secures for
their citizens the benefits offered by mandatory arbitra-
tion of trust disputes.

Michael P. Bruyere is a partner and
Meghan D. Marino is an associate in
Atlanta’s Locke Lord Bissell & Liddell LLP
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In recent years, advisors involved in trusts and estates
work have seen the number of trusts created increase
exponentially. The benefits of trust agreements are
undeniable. But equally undeniable is the bitter and pro-
tracted litigation that often arises involving beneficiaries
and trustees. It’s ironic¢ and unfortunate: The purpose of
creating a trust is to effectuate the seamless distribution
of wealth. Such acrimonious litigation goes a long way
in defeating the grantor’s intent. Litigation also exposes
trustees to serious potential liability, both personally and
professionally.

The risks of trust litigation can be significantly
diminished, if not completely avoided, by incorporating
in the trust agreement a provision mandating alternative
dispute resolution (ADR).

In recent years, courts, legislatures and scholars have
embraced the use of ADR generally. Statutes announc-
ing strong policies favoring ADR have been adopted
around the country. Courts consistently uphold agree-
ments outside of the trust context that require parties to
arbitrate or mediate disputes. Many law review articles
sing the praises of avoiding litigation through ADR
through the traditional methods of arbitration and
mediation, to such less conventional solutions as holis-
tic estate planning,’ relationship building, and even a
beneficiaries’ bill of rights.”

Grantors increasingly are including in the trust
documents they sign a clause directing trustees and
beneficiaries to use ADR to settle disputes.

Unfortunately, the optional nature of most ADR
procedures makes it difficult for the grantor to ensure
that disputes won't end up in court. The conciliatory
attitude necessary for parties to participate voluntarily
in mediation may not prevail. That makes mandatory
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arbitration clauses more attractive,

Grantors—Dby including mandatory arbitration claus-
es in a trust document—theoretically could control not
only the disposition of their wealth, but also the method
of resolving disagreements regarding that wealth.” But
it’s far from clear to what degree current law allows for
the enforcement of such provisions,”

grant trustees the power to use mediation and arbitra-
tion to resolve trust disputes.” A few states have adopted
specific provisions governing such a process.” But only
under Florida’s progressive code is the presence of an
arbitration provision in a trust document dispositive.”

Florida adopted a statute, effective July 1, 2007, that
provides:

(1) A provision in a will or trust requiring the arbitra-
tion of disputes, other than disputes of the valid-
ity of all or a part of a will or trust, between or
among the beneficiaries and a fiduciary under the
will or trust, or any combination of such persons
or entities, is enforceable.

Florida's Law

Statutes in virtually every state announce support for
ADR—in theory. As a matter of policy, everyone seems
to agree that ADR is superior to litigation in almost
every way for the vast majority of cases. Most states
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(2) Unless otherwise specified in the will or trust, a
will or trust provision requiring arbitration shall
be presumed to require binding arbitration.”

By expressly providing for the enforceability of
arbitration clauses in trust documents, the Florida
legislature solves a pervasive problem.” The most
significant obstacle in enforcement of such provisions
may be the requirement that parties to an arbitration
must themselves voluntarily submit to the process.
Put another way, because a grantor can create a trust
without the beneficiaries” approval, the beneficiaries will
not automatically be bound to arbitration provisions

Courts find enforcing arbitration
clauses problematic because

trusts aren't seen as contractual.

included in the document.

Every state outside of Florida faces the same diffi-
culty: Rules governing arbitration are uniformly framed
in terms of an agreement between the parties to submit
to the binding process."” Thus, a grantor has little choice
but to rely on courts to give effect to mandatory arbitra-
tion provisions.

Trusts v. Mandatory Arbitration

Why are courts generally unwilling to enforce arbitra-
tion clauses in trust agreements? The basic sticking point
seems to be that beneficiaries have not agreed to their
inclusion in trust documents. Courts find enforcement of
such provisions conceptually problematic because trusts
are not viewed as contractual in nature. That is, creating
a trust does not require mutual assent or an exchange
of promises from the beneficiaries. Because arbitration
currently requires an agreement, courts view trusts as
basically incompatible with mandatory arbitration.
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In Schoneberger v. Oelze," for example, the defen-
dant-trustees attempted to compel arbitration, arguing
that the mandatory arbitration provision'” in the trust
document was binding on the plaintiff beneficiaries
as third-party beneficiaries of the trust. The Court of
Appeals of Arizona did note that, “[u]nder well-estab-
lished common law principles, a nonsignatory may
be entitled to enforce, or be bound by, an arbitration
provision in a contract executed by others.”"" But the
Arizona Court of Appeals found the arbitration clause
unenforceable, saying: “The legal distinctions between
a trust and a contract are at the heart of why [the ben-
eficiaries| cannot be required to arbitrate their claims
against the defendants. Arbitration rests on an exchange
of promises. . .. In contrast, a trust does not rest on an
exchange of promises. A trust merely requires a trustor
to transfer a beneficial interest in property to a trustee
who, under the trust instrument, relevant statutes and
common law, holds that interest for the beneficiary.
The ‘undertaking’ between trustor and trustee ‘does not
stem from the premise of mutual assent to an exchange
of promises” and ‘is not properly characterized as con-
tractual”"!

The court was relying on an earlier ruling that a
trust is not a contract.” Thus, the court adopted a
narrow view of trust agreements that both discour-
ages application of statutory law favoring arbitration
to trusts, and treats the expansive body of case law
that supports the enforcement of contract provisions
against third-party beneficiaries as irrelevant in the
trust context.'®

Cases interpreting the new Florida statute may show
courts around the country another way forward, but
as of June 2008, no Florida courts had addressed the
statute’s validity.

The Solution

The academic debate as to whether a trust is contract
may never be definitively resolved."” But the simplest
solution for ensuring that courts will enforce arbitra-
tion clauses in trust agreements is for states to pass
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legislation establishing the validity of such provisions.
Colleen Hanabusa, a state senator in Hawaii, tried
but failed to pass such legislation in 2005." The Probate
Mediation and Arbitration Choice Act codified the
validity of mandatory arbitration clauses in trust docu-
ments. It provided that “an arbitration clause in a will
or a trust instrument shall be given the same force and
effect as to interested parties as if the clause was an
agreement by the interested parties.”"” Unfortunately,
the bill died in the Judiciary Committee during the 2006
Regular Session of the Hawaii State Senate without so
much as a hearing.”
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