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ORDERED in the Southern District of Florida on August 06, 2009.,___ 

UNl'tED STAfES BANKRUPTCy COORT 
SOUTHERN DISTRICT OF FLORIDA 

In re: Case No. OS-l 7932-BKC-LMI 

MARC BARRETT, Chapter 7 

Debtor. 

HARRY BRADFORD BARRETT Adv. Case No. 08-01S44-BKC-LMI 
RESIDUARY TRUST, DEAN BARRETT and 
BRADFORD BARRETT, 

Plaintiffs, 

v. 

MARC BARRETT, 

Defendant. 

ORDER GRANTING PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT �
AND DENYING DEFENDANT’S CROSS-MOTION FOR SUMMARY JUDGMENT �

" 
This matter came before the Court on May 6, 2009, on the Motion for Summary 

Judgment (DE #12) filed QY the Plaintiffs, the Response and Cross-Motion for Summary 

Judgment (DE /}J) filed by the Defendant, the Plaintiffs’ Response to Defendant’s Cross›

Motion (DE #29), and the Defendant’s Reply (DE #32). For the reasons stated below the 

Laurel M. Isicoff, Judg 
United States Bankruptcy Court 

Case 08-01844-LMI    Doc 36    Filed 08/06/09    Page 1 of 19








http:of$191,602.90












Case No. 08-01 844-BKC-LMI 

A finding of defalcation requires essentially two elements: a fiduciary relationship and 

the occurrence of defaIcatioJl. Hearn v. Goodwin (In re Goodwin), 355 B.R. 337,343 (Bankr. 

M.D. Fla. 2006). A plain\iffasserting non-discharge ability under section 523(a)(4) must prove 

that the debtor was acting in an express or statutory trust capacity at the time the alleged fraud or 

defalcation occurred. Shapiro v. Clark (In re Clark), 400 B.R. 321, 330 (Bankr. M.D. Fla. 2009). 

In the Probate Action it 'ras undisputed that the Debtor was co-trustee of the Trust. [The Trust 

Parties' Motion for SumlpafY Judgment (DE #12), Exhibit C: "Joint Pre-Trial Stipulation," Case 

No. 05-909-CP, �~� B8]. Indeed, the Debtor's fiduciary obligations to the Trust as co-trustee, and 

his breach of those fiduciary obligations, form the entire basis for the TRO and the Probate 

Judgment. 

The Probate Court also clearly and necessarily decided as a basis for the Probate 

Judgment that the �D�e�b�t�o�~� cQmmitted, indeed, admitted to committing, defalcation while acting as 

co-trustee. The �P�r�o�b�a�~� COQrt did not need to find misconduct, as argued by the Debtor. 

'Defalcation' has been defined as a failure to account for or to produce funds 
entrusted to a fldqciCtry. Defalcation does not require the element of intent and 
does not requirf substantial CUlpability or misconduct. Negligence or 
ignorance may be. dQfalcation. Creating a debt by breaching a fiduciary duty is 
sufficient to constitute defalcation, even in the absence ofbad faith. 

In re Goodwin, 355 B.R. at 345 (internal citations omitted). The Probate Court made specific 

findings that the Debtor l)reached his fiduciary duty by taking the loans at the time he was 

serving as co-trustee of the Trust: 

What precipitate<t Marc Barrett's interest in the Trust was ... his own personal 
financial probleIl)s, which he was looking to cure through the use of Trust 
assets, which �c�o�n�~�t�i�t�u�t�e�s� a breach ofhis fiduciary duty as co-trustee . 

. .. Marc BaITett breached his fiduciary duty by continually borrowing 
monies from the Trqst[.] 

to 

Case 08-01844-LMI    Doc 36    Filed 08/06/09    Page 10 of 19




Case No. 08·01844-BKC·LMI 

[The Probate Judgment, ,r 6..7]. Moreover, the Probate Court also found that the Debtor admitted 

to defalcation: 

The Court finds the testimony of Bradford Barrett to be credible, that Marc 
Barrett �a�p�o�l�o�g�i�z�~�d� for his financial defalcations that occurred during the 
1980's, ... and agreed that his residuary share of the Trust would be decreased 
accordingly and that he would be out of the Trust and its administration. 

, 

[ld., �~� 11].11 

Despite the clear language used by the Probate Court, the Debtor argues that the use of 
" ; 

the word "defalcation" in the opinion was a term of art, and not a finding. However, the Probate 

Court clearly made findillgs sufficient to support both elements ofdefalcation. Even if the 

Probate Court had used �"�~�e�f�a�l�c�a�t�i�o�n�"� only as a term ofart, and had not made such conclusive 

findings, I would �n�o�n�e�t�h�"�l�e�~�s� hold that the Probate Judgment delineates facts sufficient to 

resolve the issue of non-<lischarge ability under section 523(a)(4). The findings in the Probate 

Judgment are clear: a fidpcillry relationship existed between the Debtor and the Trust, the 

Debtor's actions in �t�a�k�i�n�~� the loans were in breach ofhis fiduciary duty, and the unrepaid loans 

represented by the seven notes underlying the Repayment Obligation the debt - constituted 

defalcation while acting in a fiduciary capacity. 

The Debtor �a�r�g�u�e�~� t\1at the Probate Court ruled against Bradford and Dean for claims of 

"alleged financial impro:Rrieties," arguing that "[t]he only damage claims which were sustained 

were claims of un-repaid 10(1n obligations." [Defendant's Response to Plaintiffs' Reply (DE 

#32), pg. 2]. The Debtor 411so argues that "the state court action found that the obligation as to 

which judgments were el}tered were contractual in nature" and that "there is nothing in the Final 

II The Probate Court, in fact, rcitqrated this finding again later in the opinion: 
The Court finds as �C�T�~�d�i�p�l�e� and believable the testimony of Bradford Barrett and Marc Barrett 
apologized for his defalQations, admitting to owing the monies and to have his residuary share 
of the Trust diminished by the amount he had borrowed ... 

[The probate Judgment" 13]. 

11 
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Judgment ... which suggSlsq; that the Final Judgment itself was entered as a result ofany claim 

that Marc Barrett was guilty ofobtaining money by ... defalcation while acting in a fiduciary 

capacity ... " [The Debto{'s Response and Cross-Motion for Summary Judgment (DE #28), pg. 

5]. The Debtor's argumevts are completely, and unequivocally, contradicted by the express 

findings ofthe Probate Court. Despite the Debtor's arguments to the contrary, the Probate Court 

was not required to find �~�a�r�c� committed fraud or engaged in actual misconduct in order to find 

Marc committed �d�e�f�a�l�c�a�~�i�o�Q�.� The defalcation is the non-repayment ofthe loans. The Debtor's 

arguments are specious. The Debtor is collaterally estopped from arguing that he did not commit 

defalcation while acting in It fiduciary capacity or that such defalcation did not give rise to a 

debt, and therefore the R\:payment Obligations are non-dischargeable pursuant to 11 U.S.C. 

§524(a)(4). 

Recoupment 

I now tum to the iss\le of recoupment. The Probate Court specifically found the Trust had 

a right to recoupment: 

[T]he Court �f�u�r�t�~�r� finds that seven of those notes12 may be recouped for the 
Trust based on �t�~� weight of the evidence that these borrowings were ofTrust 
assets. 

[The Probate �J�u�d�g�m�e�l�l�t�"�"�1�1�~�]�.� 

[T]he court orderJ and declares a recoupment by the Trust against any future 
Trust distributioQs to Marc Barrett in the amount of [$294,310.32 plus 
interest]. 

[Id., pg. 11 'il2]. Despite ,he Probate Court's holding, the Debtor argues that the Trust Plaintiffs 

have no right of recoupment because the obligations of the Debtor to the Trust arose out of a 

series ofpre-petition �l�o�a�~�s�.� The Debtor argues that he had no claim against the Trust at the time 

the loans were made, nor at the time the summary judgment motions were argued. Moreover, the 

12 The 'seven notes' are those l1npaid notes on which the Repayment Obligation is founded. 

12 
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Debtor argues, his obligations to the Trust are debtor/creditor obligations and not obligations 

arising from his "status as a contingent beneficiary under the Trust itself." [Defendant's 

Response to Plaintiffs �R�~�p�l�y� (DE #32), pg. 111. 

The common law doctrine of recoupment, while often merged with its sister right of 

setoff in other contexts, is a separate and distinct doctrine in bankruptcy. 13 Recoupment "allows a 

defendant to reduce the amount ofa plaintiffs claim by asserting a claim against the plaintiff 

which arose out of the sapte transaction to arrive at a just and proper liability on the plaintiff's 

claim." Akincibasi v. �M�o�~�c�q�r�l�i�t�o� (In re Akincibasi), 372 B.R. 80, 84 (Bankr. M.D. Fla. 2007) 

(quoting In re Holford, 896 F.2d 176, 178 (5th Cir. 1990)). Unlike setoff, which allows a creditor 

to offset a pre-petition debt with a mutual pre-petition debt, recoupment transcends the filing ofa 

petition and allows a creqitQr to offset a pre-petition debt with a mutual post-petition debt. See, 

e.g., Davidovich v. Welton (In re Davidovich), 901 F.2d 1533, 1537 (lOth Cir. 1990). Further, 

recoupment is not affecte,d by the automatic stay, nor is exercising the equitable right a violation 

of the discharge injunction. In re Akincibasi, 372 B.R. 80, 84; In re Jones, 289 B.R. 188, 191-92 

(Bankr. M.D. Fla. 2002). 

The Probate Coul'J specifically held that the Debtor's obligations to the Trust are to be 

paid from �d�i�s�t�r�i�b�u�t�i�o�n�~� wfIich he would otherwise be entitled to receive from the Trust. Indeed, 

the Probate Court specifiyally held that, while the Court had 

denied Marc Barrett's motion for leave to amend to assert the untimely 
defense of dischaJge in bankruptcy, the Court concludes that the bankruptcy 
discharge does not bar the relief sought and granted herein for recoupment (or 
removal of Marc 'Barrett as co-trustee). In re Davidovich, 901 F. 2d 1533, 
1537 (10th Cir. �~�A�P� 1990)(allowing an offset under doctrine of recoupment 
because it would: be inequitable for party to enjoy benefits of transaction 

>. 

13 Unfortunately, the ProbaJe Court used the terms "setoff' and ''recoupment'' somewhat interchangeably. While it is 
possible that the differences bo,tween recoupment and setoff have minimal import under state law, these differences 
are meaningful under �b�a�n�k�r�u�~�~�y� Jaw. However, as will be discussed in more detail, it is clear the Repayment 
Obligation, the Fee �J�u�d�g�m�~�t �~�n�d�t�h�e� Appellate Fee Judgment are recoupable, whatever nomenclature was used. 

13 
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without meeting its obligations); In re Izaguirre, 166 B.R. 484, 493 (Bankr. D. 
Ga. 1994)(recoupment does not contravene the fresh start policy implicit in 
the discharge prpvisions of the Bankruptcy Code or impair the debtor's 
exemptions). . 

[The Probate Judgment, tn. 8]. 

Not only did the }lrobate Court specifically hold that the obligations represented by the 

seven notes are subject to recoupment and not dischargeable in bankruptcy, the Colorado 

bankruptcy court specifically held that, because this issue was addressed and resolved by the 

Probate Judgment, the Debtor could not seek a ruling from the Colorado bankruptcy court to the 

contrary. 14 

The Debtor �a�r�g�u�e�~� $at the judgment in the Florida State Court Suit cannot be 
given preclusive �~�f�f�c�:�c�t� because it is "void" under the discharge provisions of 
the Bankruptcy Code. That provision of the bankruptcy law voids any 
judgment that is �~� d<Jtermination of personal liability "with respect to any debt 
discharged" in �b�~�l�u�u�p�t�c�y�.� To argue that this voids the Florida state court 
judgment begs t1)e very question of preclusion of collateral attack on the 
Florida judgment by the doctrine of collateral estoppel. The Florida state trial 
court finally detepnined, rightly or wrongly, that the Debtor's obligation in 
question was not 'a ·,'debt discharged" for purposes of providing a defense to 
the Trust Parties· claims in the Florida State Court Suit. Accordingly, the 
Florida Judgment implicitly determined that section 524(a)(1) of the 
Bankruptcy CQde is not applicable as that section applies only to, "any debt 
discharged ...... .t\,nq, under the full faith and credit mandate of 28 U.S.C. § 
1738, it is that very determination of inapplicability of section 524(a)(1) of the 
Bankruptcy �C�o�d�~� that precludes this federal bankruptcy court's collateral 
attack on the Flqrida state trial court's final judgment. If the Debtor seeks 
review of the Elorida. trial court's determination that his bankruptcy discharge 
provides no defelJse to the Trust Parties' claims, that review must be in the 
Florida state appellate courts. 

[The Colorado Judgment, pg. 6-7 (footnotes omitted)]. 

Thus, the Debtor i,s collaterally estopped from arguing that the Probate Judgment is 

dischargeable because it goes not give rise to a right of recoupment. 

% 

14 The Debtor was seeking a dqtermination by the Colorado bankruptcy court that the Probate Action was a violation 
of the discharge injunction of (1 U.S.C. §524(a)(1). 

14 
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Attorney's Fees 

The Trust PlaintitIs also argue that the obligations represented by the Fee Judgment and 

the Appellate Fee Judgment are nondischargeable. Attorney's fees and costs constitute a debt 

under 11 U.S.C. §523 when they "result from" the debtor's conduct underlying the debt. Cohen 

v. De La Cruz, 523 U.S. 213 (1998). Therefore, when a debt is nondischargeable pursuant to 11 

U.S.C. §523(a), the attorney's fees and costs associated with that debt are likewise 

nondischargeable. See, e.g., K & K Ins. Group, Inc. v. Houston (In re Houston), 305 B.R. 111, 

116 (Bankr. M.D. Fla. 2003) (holding that when a state court judgment was found not to be 

dischargeable under 11 U.S.C. §523(a)(6), the associated attorney's fees were also not 

dischargeable); USAA Ca'.s. Ins. Co. v. AufJant (In re AufJant), 268 B.R. 689,695-96 (Bankr. 

M.D. Fla. 2001) (same). See also In re St. Laurent, 991 F.2d at 679 ("[I]fa creditor is able to 

establish the requisite elePlents ofSection 523, the creditor is entitled to collect the 'whole of 

any debt' he is owed by �t�~�e� debtor." (internal citations omitted». Because I have already found 

the underlying Probate Ju.4gp1ent nondischargeable, the attorney's fees and costs awarded by the 

Probate Court are also nopdischargeable. 

Moreover, the �f�e�e�~� apd costs are not dischargeable because they may be recouped from 

the Debtor's distribution (rom the Trust. The Probate Court based the Fee Judgment on Chapter 

737 of the Florida �S�t�a�t�u�t�~�.� Fla. Stat. §737.627, provides: "(1) In all actions for breach of 

fiduciary duty or challenging the exercise of, or failure to exercise, a trustee's powers, the court 

shall award taxable costs �~�s� in chancery actions, including attorney's fees." Therefore, upon a 

finding ofbreach of fiduciary duty, a court is required to award attorney's fees. Section 737.627 

also provides "(2) when a}Varding taxable costs, including attorney fees, under this section, the 

court, in its discretion, may direct payment from a party's interest, if any, in the trust or enter a 

15 
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judgment which may be satisfied from other property or the party or both." Thus the statute 

specifically authorizes recoupment from trust assets of an attorney fee obligation arising from a 

trust dispute. While the Appellate Fee Judgment does not reference Chapter 737, the Appellate 

Fee Judgment is clearly Qased on Fla. Stat. §737.62 as the judgment specifically provides 

[T]o the extent that this final judgment is not satisfied at the time Marc is 
entitled to any 4istribution(s) from the Harry Bradford Barrett Residuary 
Trust, then said "mount to satisfy this final judgment may be set off against 
any such distribution(s) to Marc Barrett. 

[The Appellate Fee JudgmeJ}t, pg. 1-2]. It having been held by the Probate Court that the Trust's 

obligations to the Debtor are subject to the fee obligations ofthe Debtor to the Trust, then it 

appears the Fee Judgment alld Appellate Fee Judgment give rise to a right of recoupment. 

Recoupment is a defense by a creditor against a debtor's claim. In order to prove 

recoupment, the creditor Pll4st prove that: (1) the mutual debts arose from the same transaction; 

(2) the creditor is �a�s�s�e�r�t�i�~�g� recoupment as a defense; and (3) the "main action" is timely. In re 

Smith, 737 F.2d 1549, �1�5�~�3� (lith Cir. 1984). Recoupment has generally been held to have 

limited application becaufle it is an exception to the automatic stay: 

[I]t should be �l�i�~�i�t�~�d� in bankruptcy cases to situations in which both debts 
arise out of a sin¥le integrated transaction so that it would be inequitable for 
the debtor to enjoY the benefits of that transaction without also meeting its 
obligations. "In light of recoupment's equitable foundation, the doctrine is 
only applicable tc elaims that are so closely intertwined that allowing the 
debtor to escape its obligation would be inequitable notwithstanding the 
Bankruptcy CodQ.'s tenet that all unsecured creditors share equally in the 
debtor's estate. II . 

Affiliated ofFla., Inc. v. MOlJ,nt Olive Pickle Co. (In re Affiliated ofFla., Inc.), 258 B.R. 495, 499 

(Bankr. M.D. Fla. 2000) (internal citations omitted). As noted in the Affiliated ofFlorida case, 

the right to rely on �r�e�c�o�u�l�?�m�~�n�t� as a defense to a bankruptcy discharge is one that must be 

informed by equitable cotlsiderations. But see Holyoke Nursing Home, Inc. v. Health Care Fin. 

Admin., 372 F.3d 1 (1 st Cir. 2004) (when a court finds recoupment applicable there is no need for 

16 
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further equitable balancing; equity is what dictates that obligations arising from the same 

transaction give rise to recoupable claims.) 

The provisions of Fla. Stat. §737.627 evidence the intent of the Florida legislature to treat 

at least certain obligations Qf a beneficiary ofa trust to arise from the same transaction as 

obligations of a trust to a beneficiary. Allowing the Debtor to discharge the Fee Judgment and 

the Appellate Fee �J�u�d�g�m�~�n�t�,� while allowing the Debtor to retain his right to a full distribution 

from the Trust, would be �i�n�~�o�n�s�i�s�t�e�n�t� with Florida law which recognizes that mutuality of 

obligation. This is analo¥Ol,Js to those cases that have held, almost uniformly, that obligations by 

a Medicare provider and payments owed to a Medicare provider, although arising in different 

years, nonetheless arise ftol!l the same transaction because Congress has so decided by statute. 

See In re Holyoke NursinG Home, Inc., 372 F.3d at 4 (By enacting the Medicare Reimbursement 

Program, including those provisions that authorize recovery from income in future years 

Medicare overpayments Ipage in prior years, "Congress rather clearly indicated that it wanted a 

provider's stream of services to be considered one transaction for purposes ofany claim the 

government would have �~�g�a�i�n�s�t� the provider." (quoting United States v. Consumer Health 

Services ofAmerica, Illc., 108 F.3d 390 (D.C. Cir. 1997». Moreover, the application of 

recoupment does not �s�t�r�i�~�e� Itn inequitable result for the Debtor or his creditors. The Debtor has 

received a discharge ofaU dischargeable debts and his right to such discharge is unaffected by 

the Trust Plaintiffs' recoqpment rights. The Debtor's right to a distribution from the Trust is not 

property ofthe estate. �H�i�~� right to a distribution only arises when Mrs. Barrett dies - Mrs. Barrett 

was still alive more than �~�i�x� months after the petition date. IS Therefore, the Trust's recoupment 

IS 11 V.S.c. §S41(a)(S) �i�n�c�1�u�~�s� all property of the estate "any interest in property ... that the debtor acquires or 
becomes entitled to acquire wi_hill IBO days after [the Petition Date] - (a) by bequest, devise or inheritance." 

17 
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rights will have no beariq.g on any distribution that creditors of this bankruptcy case would 

otherwise be entitled to �r�F�c�~�i�v�e�.� 

The obligations of the Debtor to pay the Fee Judgment and Appellate Fee Judgment may 

be deducted from distributions which the Debtor may be otherwise entitled to receive from the 

Trust; the fee obligations giye rise to a claim for recoupment and are not dischargeable. 

The question �r�e�m�~�i�n�s� whether the entire amount ofattorney's fees are nondischargeable 

or only that portion �a�t�t�r�i�q�/�l�~�b�l�e� to the litigation, and findings, ofdefalcation. The Trust Plaintiffs 

argue that all of the fees �~�r�e� non-dischargeable, and, unsurprisingly, the Debtor argues they are 

not. The Debtor argues tllat I must determine which portion of the fees are allocable to the 

findings ofdefalcation, �a�~�l�d� if I cannot make such an allocation, then the entire amount of fees 

are dischargeable. Even if Cohen v. de fa Cruz required me to make such a calculation, the fact 

that the fees are also nonqisj;hargeable based on recoupment makes it unnecessary for me to 

address this issue. Thus, �w�~�t�h�e�r pursuant to Cohen v. de la Cruz, or by virtue of the rights 

recognized by Florida statute, the Fee Judgment and the Appellate Fee Judgment are non-

dischargeable. 

CONCLUSION 

The parties have $pent many years in litigation. The Debtor has tried and failed to 

convince three trial courts, and at least one appellate court, that his obligations to the Trust 

Plaintiffs are dischargeabJe. They are not, and, because these obligations also give rise to claims 

of recoupment, they will �~�e�v�e�r� be. None of the Probate Judgment, the Fee Judgment, or the 

Appellate Fee Judgment �~�r�e� dischargeable by virtue of 11 U.S.C. §524(a)(4). Moreover, the 

State Court Judgments arf �r�~�c�o�u�p�a�b�l�e� from any Trust distributions to which the Debtor might 
i 

someday be entitled. �A�c�~�r�"�i�n�g�l�y�,� for the reasons stated herein, it is 

18 
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ORDERED: 

1. The Trust Plaintiffs' Motion for Summary Judgment (DE #12) is GRANTED. 

2. The Debtor's Crpss-Motion for Summary Judgment (DE;;A is DENIED. 

3. The Trust Plaintiffs are directed to submit a final judgment consistent with this Order. 

### 

Copies provided to: �
Luis Salazar, Esq. �
Theodore Dempster, Esq. �

Attorney Salazar is directed to serve a conformed copy ofthis Order on all parties in 
interest and to file a certijiC{lte ofservice ofsame with the Clerk ofCourt. 

19 
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