












































Statutes unless the judgment taxing costs, attorneys’
fees, or both is sought pursuant_to F. S. Section
736.1004 {I){a).

A better proposal would be to make the Rule clearly inapplicable to
the payment of the trustee’s attorney’s fees and costs for expenses
of administration. For example:

Rule 1.525. Motions for Costs and Attorneys' Fees

Any party seeking a judgment taxing costs, attorneys'
fees, or both shall serve a motion no later than 30 days
after filing of the judgment, including a judgment of
dismissal, or the service of a mnotice of voluntary
dismissal. This rule shall not apply to the payment of
the trustee’s attorney’s fees and costs for expenses of
administration of a trust [pursuant to F.S. Section

736.1007].

2. An alternative to amending the Rule would be to have the
following language added as a comment to Rule 1.525:

This rule is not intended to apply to the paument of the
irustee’s aitorney’s fees and _costs for expenses of
administration of a trust [pursuant o P.S., Section

736.1007]..

It appears that a problem has occurred when judges mistakenly
apply the Rule so as to bar trustees from paying their attorneys from the
trust for expenses of administration. A comment to the Rule should
provide clarification, and may be more palatable to the Civil Rules
Committee than amending the Rule.

3. Amendment to Rule 1.525 to completely exempt trust
proceedings from the rule, analogous to the Family Law Rule.

Rule 1.525. Motions for Costs and Attorneys' Fees

Any party seeking a judgment taxing costs, attorneys'
fees, or both shall serve a motion no later than 30 days
after filing of the judgment, including a judgment of
dismissal, or the service of a notice of voluntary

dismissal. This rule shall not apply to trust
proceedings brought under Chapter 736 of the Florida
Statutes.
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4. Concerns have been raised that the Rule is also problematic

in probate proceedings. With respect to proposals 1 and 2, above, the
amendment could be slightly modified to include estates as follows:

Rule,
this:

Rule 1.525. Motions for Costs and Attorneys' Fees

'Any party seeking a judgment taxing costs, attorneys' fees, or

both shall serve a motion no later than 30 days after filing of
the judgment, including a judgment of dismissal, or the
service of a notice of voluntary dismissal. This rule shall not
apply to the payment of the trustee’s attorney’s fees and
costs for expenses of administration of a trust or estate.

New Comment:

This rule is not intended to apply to the payment of the
trustee’s attorney’s fees and costs for expenses of
administration of a trust or estate.

If the Committee desires to remove probate proceedings from the
Such a change could fit in F.P.R. 5.025 (d)(2) and might look like

Rule 5.025. Adversary Proceedings

(d) Notice and Procedure in Adversary Proceedings.
{1} Petitioner shall serve formal notice.

(2) After service of formal notice, the proceedings, as nearly as
practicable, shall be conducted similar to suits of a civil
pnature and the Florida Rules of Civil Procedure shall govern,
including entry of defaults, except that Florida Rule of Civil

Procedure 1.525 shall not apply in proceedings governed by
these rules. '




Supreme Court of Flovida

No. SC04-1652

AMENDMENTS TO THE FLORIDA FAMILY LAW RULES OF
PROCEDURE (RULE 12.525)

[March 3, 2005}

PER CURIAM.

The Family Law Rules Committee has filed an out-of-cycle petition
proposing the creation of a new Florida Family Law Rule of Procedure. We have
juriédiction. See art. V, § 2(a), Fla. Const.; Fla. R. Jud. Admin. 2.130(e).

The commiﬁee proposes creating new rule 12.525, Motions for Costs and
Attorneys’ Fees, which succinctly provides, “Florida Rule of Civil Procedure 1.525
shall not apply in proceedings governed by these rules.” The proposal was
published by the The Florida Bar and the Court in the March 1, 2004, and the

October 1, 2004, editions of The Florida Bar News, respectively, and comments

were invited. Three comments were filed, all in favor of the proposed new rule.
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ANALYSIS

Currently, under Florida Family Law Rule of Procedure 12.020, the Florida
Rules of Civil Procedure apply in all family law matters except as otherwise
provided in the family law rules. Rule of Civil Procedure 1.525, Motions for
Costs and Attorneys’ Fees, provides:

Any party seeking a judgment taxing costs, attorneys' fees, or

both shall serve a motion within 30 days after filing of the judgment,

including a judgment of dismissal, or the service of a notice of

voluntary dismissal.
The committee states it is proposing new rule 12.525 because rule 1.525 is ill-
fitting to family law matters, and this ill fit may be causing the circuit courts and

the district courts of appeal to apply or interpret the rule inconsistently in the

context of family law proceedings. Compare Wentworth v. Johnson, 845 So. 2d

296 (Fla. 5th DCA 2003) (rejecting an argument in a family law matter that a
reservation of jurisdiction to award attorneys’ fees and costs in a final judgment
entitles a party to an automatic extension of the 30-day time period to file a motion

seeking to tax attorneys’ fees), with Fisher v. John Carter & Associates, Inc., 864

So. 2d 493 (Fla. 4th DCA 2004) (holding that in a civil case a reservation of
jurisdiction in a final judgment extends the time for filing a motion for attorneys’
fees).

We agree that rule 1.525 should not apply in family law proceedings. The
method of taxation of attorneys’ fees and costs in family law cases is quite
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different from that in civil litigation. Whereas the former is based on need and
ability of the parties to pay, the latter is based on prevailing party considerations.
Moreover, section 61.16, Florida Statutes (2004), already governs the award of

attorneys’ fees and costs in family law cases. See also Rosen v. Rosen, 696 So. 2d

697, 699 (Fla. 1997) (noting that “{a]ny determination regarding an appropriate
award of attorney's fees in proceedings for dissolution of marriage, support, or
child custody begins with section 61.16, Florida Statutes”).

Because the application of rule 1.525 in family law cases could be creating
confusion among the courts, and because there already is a well-established body
of statutory and case law authority regarding the award of attorneys’ fees and costs
in family law matters, we agree with the committee’s proposal. Accordingly, we
hereby adopt new Florida Family Law Rule of Procedure 12.525 as reflected in the
appendix to this opinion. In adopting this rule, we express no opinion as to its
constitutionality. As all of the language is new, we forego the usual underlining
and strike-through type format. The new rule shall become effective immediately.

It is so ordered.

PARIENTE, C.J., and WELLS, ANSTEAD, LEWIS, QUINCE, CANTERO, and
BELL, JJ., concur.

THE FILING OF A MOTION FOR REHEARING SHALL NOT ALTER THE
EFFECTIVE DATE OF THIS AMENDMENT
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Original Proceeding — The Florida Family Law Rules of Procedure (Rule 12.525)

Jeffrey P. Wasserman, Chair, Family Law Rules Committee, Boca Raton, Florida
and John F. Harkness, Jr., Executive Director, The Florida Bar, Tallahassee,
Florida,

for Petitioner
Evan Marks of Marks and West and Scott L. Rubin of Fogel, Rubin and Fogel on
behalf of the Family Law Section of The Florida Bar, Miami, Florida; Cynthia
Stump Swanson, Pro se, Gainesville, Florida; and Scott R. McHenry, Pro se,

Maitland, Florida,

Responding with comments
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APPENDIX
RULE 12.525 MOTIONS FOR COSTS AND ATTORNEYS’ FEES

Florida Rule of Civil Procedure 1.525 shall not apply in.iaroceedings
governed by these rules.
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TYPE OF CLATM OR PROCEEDING

WILL FLA. R. CIV. P. 1.525 APPLY SO AS TO
REQUIRE A MOTION SEEKING TO TAX
COSTS, ATTORNEY’S FEES, OR BOTH, TO BE
SERVED WITHIN 30 DAYS AFTER THE FILING
OF THE JUDGMENT?

Action for breach of fiduciary duty or
challenging the exercise of, or failure to
exercise, a trustee’s powers (i.e., breach of
trust claim against trustee)

Prevailing party (whether trustee or non-
trustee) seeks an award of attorney’s fees and
costs pursuant to F.S. 736.1004(1)(2)

Yes. Clearly, a motion seeking to tax attorney’s fees
and/or costs pursuant to F.S. 736.1004(1)(a), must
comply with the requirements of R. 1.525.

Proceedings under F.S. 736.0410 - 736.0417
for modification or termination of trust,
invasion of principal by trustee, reformation,
combining or dividing trusts, etc., under
F.S. 736.1004(1)(b)

Prevailing party (whether trusiee or non-
trustee) seeks an award of attorney’s fees and
costs pursuant to F.S. 736. 1004(1)(b)

Yes. Clearly, a motion seeking to tax attorney’s fees
and/or costs pursuant to F.S. 736.1004(1)(b), must
comply with the requirements of R. 1.525.
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Proceeding where no breach of trust by the
trustee is alleged (e.g., construction,
determination of beneficiaries, trust contest):

1. Trustees or trustee’s attorney seeks to be
paid from assets of the trust

2. Trustee seeks to charge its fees and
expenses of litigation against the interest of a
non-prevailing beneficiary who is a party to
the litigation pursuant to F.S. 736.1005(2)
(or to charge costs only pursuant to F.S.
736.1006(2))

3. Attorney for non-trustee party seeks to
recover attorney’s fees from trust assets
pursuant to F.S. 736.1004(1) (having
rendered services to the trust)

4. Non-trustee prevailing party in litigation
seeks award of costs from trust assets under
F.S8. 736.1006(1)

No. These fees and costs should be ordinary or
extraordinary expenses of administration payable
without court order under 736.1007(1) and (5).

Probably. For example, if a trust beneficiary brings
an action contesting the validity of the trust and the
beneficiary does not prevail under F.S. 736.1005(2),
the court may charge the trustee’s attorney’s fees
against the interest of the non-prevailing beneficiary.
Although no judgment for fees and costs will be
entered against the non-prevailing beneficiary, the
effect of charging the trustee’s attorney’s fees against
his or her share of the trust is a taxation of fees and
costs against the non-prevailing beneficiary.

The result is unclear. The attorney is not a “party”
and would not fall within the scope of R. 1.525.
However, Barry Spivey has successfully argued that
R. 1.525 does apply in such circumstances.

Yes.

Proceeding for review of compensation of
trustee and persons employeed by trustee
pursuant to F.S. 736.0206(4)

Prevailing trustee seeks to recover attorney’s
fees and costs from the trust pursuant to F.S.
736.0206(4)

Probably. F.S. 736.0206(4) states that “costs,
including attorney’s fees, of the person assuming the
burden of proof of . . . reasonableness of the
compensation shall be determined by the court and
paid from the assets of the trust,” unless the
compensation is found to be unreasonable. Therefore,
the trustee’s attorney’s fees and costs are not paid as
part of the administration of the trust until the court
determines the amount of fees and costs.

Non-trustee renders services to trust but no
court proceeding is filed

No. If there is no litigation, R. 1.525 never comes
into play.

Revised 5/11/08
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(a)
)

Proposed Rule 8-118{a)}{2)

Applicability. This rule applies to those proceedings that

Seek review of orders entered in probate and guardianship matters that finally

determine a right or obligation of an interested person as defined in the Florida Probate Code,

and include, but are not limited to the following orders:

(A)

®)
(©)
™)

(E)
(E)
(@
(H)
&y

()
(L)
(M)

(N)
(0)

®)

determining a petition or motion to revoke letters of administration or letters of
guardianship;

determining a pelition or motion to revole probate of a will;
granting or denying a petition for administration pursuant to section 733.2123;

determining heirship, succession, entitlement, or the persons to whom distribution
should be made;

removing or refusing to remove a fiduciary;

refusing to appoint a personal representaiive or puardian;

delermining 2 motion or petition to restore capacity;

determination of apportionment or contribution of estate taxes;

delermining an estate’s interest in any property;

making distributions to any beneficiary;

determining entillement to elective share;

determining amount and ordering contribution in satisfaction of elective share;

determining a motion or pelition for enlargement of time to file a claim against an
estate;

determining a motion or petition to strike an objection to a claim against an eslate;

determining a motion or petition to extend the time to file an objection to a claim
against an estate;

determining a motion or petition to enlarge the time to file an independent action
on a claim filed against an estate;

ITEM 4
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(Q)  settiing an account of a personal representative, pguardian, or ofher fiduciary;
(R)  discharginga fiduciary or discharging the fiduciary’s surety;

(S approving a setflement agreement on any of the matters listed above in (A)
fhrough (R) or authorizing a compromise pursuant to Florida Statutes § 733.708.
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