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INTRODUCTION

While this is the third appeal concerning this matter, the discreet issue now
before this Court is simple: can the Probate Court hold the Appellant in contempt for
continuing to brazenly violate an explicit court order? On February 6, 2006 the
Probate Court ordered Nelson Hernandez to dismiss, with prejudice, lawsuits he had
filed in Puerto Rico and in Miami-Dade County, F lorida. (ABAp: Al-4). The Probate
Court had ruled that the mere existence of these actions were violations ofa settlerhent
agreement Nelson had earlier agreed to. (ABAp: A2). Nelson appealed the Februéry
6, 2006 Order, but the order was affirmed by this Appellate Court by a written opinion

dated February 14, 2007. Hernandez v. Gil, 958 So.2d 390 (Fla. 3d DCA

2007)(hereinafter referred to as "Gil II"). Following the ruling of this Court, Nelson

cohtinued td refuse to dismiss the lawsuits, and the Appellee filed a renewed motion
to hold Nelson in contempt of court. (ABAf): B). After hearings on the renewéd
motion, the Probate Court held Nelson in contempt, imposing a purgeable fine and
issuing an order to show cause why a writ of bodily attachment should not be entered
against him. (ABAp: C and D). It is the contempt orders which Nelson is currently
appealing. Unfortunately, the contempt power is the only means available to the

Court to compel Nelson to comply with the February 6, 2006 Order.




STATEMENT OF THEY CASE AND FACTS
A. THE GSA
Asmentioned above, this case involves the same parties and concerns the same
Global Settlement Agreement ("GSA") which was the subject of two previous appeals.

Hernandez v. Gil, 907 So.2d 537 (Fla. 3d DCA .2005)(hereinafter referred to as "Gil

D)"; Gil II. The underlying facts are by now familiar to this Court. The GSA was
entered into in December of 2002 in order to settle a will conteét Nelson Hernandez
brought before the Probaté Court in Miami challenging the will of his deceased father,
Jose Manuel Hernandez Vicente ("Don Manolo"). (ABAp: H3). Don Manolo died in
November of 2001, after which his will was admitted to probate and Maria De Los
Angeles Gil ("Gil"), his long-time business associate and friend, was appointed
personal representative. (ABAp: H3). Nelson Hernandez initiated the will contest in
March of 2002, and after a period of intense nego‘t.iation, the parties entered into a
GSA. The GSA was approved by the Miami-Dade Probate Court on December 3,
2002. (ABAp: H3). The settlement parties were Nelson, Nelson's mother and the wife
of the decedent; Alicia Abislaiman Laura de Hernandez ("Dona Alicia"), and Gil in
her individual and fiduciary capacities. (ABAp: E1). Paragraph 12 of the GSA
contains the following: |

The Parties agree that the probate court of Miami-Dade




County shall retain jurisdiction over the Settlement Parties,
and venue for disputes arising with regard to enforcement
and interpretation of this Agreement are vested in and
limited to the Circuit Court, Eleventh Judicial Circuit, In
and For Miami-Dade County, Florida.
(ABAp: ES).
The order approving the GSA states that "[t]he Court shall retain jurisdiction over the
parties for the purpose of enforcing the terms of the settlement agreement." (ABAp:
F).
The GSA clearly provided that the intended effect of the "global" settlement
agreement was indeed "global":
The purpose of this Agreement is to effect a binding, final
and irrevocable global settlement between and among the
Settlement Parties.

(ABAp: E2)(emphasis supplied).

Shortly after the GSA was approved, Nelson Hernandez received $550,000.00
in cash, real property in Polk County, valuable jewelry, real estate in Palm Beach
County along with a satisfaction of the mortgage on the property, and a car. (ABAp:
E2-4). All Dona Alicia and Gil received from the settlement agreement was the end
of litigation and releases which were to prevent Nelson from engaging in further

litigation. (ABAp: E4-5). The releases specifically and unequivocally provide that

Nelson is not entitled to receive anything further from any trusts of his parents or




from his mother's estate when she dies. All he was entitled to receive was a copy of
Dona Alicia's final estate planning documents. If he was not included as a
beneficiary, he was barred from qhallenging these documents and even appearing in
the probate proceeding. Indeed, under the releases, if Dbna Alicia decided not to
name Nelson as a beneficiary under her final estate planning documents, he is to be

treated as if he predeceased his mother:

I, the Releaser, hereby release, abandon, renounce, and
disclaim any right, title, or interest vested or contingent, in
the Estate of Alicia Abislaiman Hernandez Laura, except
to the extent, if any, that the Releaser is a beneficiary by
law or description in any Will now in existence or hereafter
executed. Upon her death, the Releaser will be furnished
with a copy of her Last Will and Testament. If he is not a
beneficiary in the instrument, hereby agrees on his behalf
and on behalf of his successors and assigns, not to contest
the validity of said Will and he hereby waives the right to
enter an appearance in any probate proceeding regarding
the Alicia Abislaiman Hernandez I aura ortoreceive notice
of such probate proceeding. In this event, the waiver and
relinquishment of rights pursuant to this paragraph, for the
purpose of the Estate of Alicia Abislaiman Hernandez
Laura, means that the Releaser shall be deemed to have
predeceased Alicia Abislaiman Hernandez Laura.

(ABAp: I)(emphasis supplied).
This release clearly contemplates Dona Alicia executing a new post-settlement will
by referencing a will to be "hereafter executed", and contemplates the possibility that

she will not provide for Nelson, and finally provides that he has no remedy if she in




fact does not provide for him. A second release contains the Same language with
regard to trusts which "may in the future" be created by Dona Alicia. (ABAp: J).
Nelson also executed a third release in favor of Gil, individually and in her fiduciary
capacities. (ABAp:K). In addition to these releases, the GSA included an assignment
signed by Nelson Hernandez wherein he assigned to Dona Alicia any rights he might
poésibly have in the estates and trusts of either ofhis parents "in Florida, Puerto Rico,
or in any other jurisdiction." (ABAp: L). This assignment expressly included any
possible rights Nelson might have to any "real" property in Puerto Rico, which is
what he now claims as the basis of the current appeal.

The GSA also included a Power of Attorney which was for the specific purpose
of effectuating the transfer of any interest under the laws of Puerto Rico which
Nelson might have had in Apartment A-5 in San Juan. (ABAp: M). Pursuant to the
Power of Attorney, as with the aforementioned assignment, Nelson clearly indicated
that he was giving up any interest he had in the apértment and transferring same to
his mother. The Power of Attorney provided the following:

Toirrevocably assign, convey, and transfer in the Books of
the Registry of the Commonwealth of Puerto Rico, my full
share and participation in the aforementioned apartment to
my mother, Mrs. Alicia Laura Abislaiman, who is an
American citizen, of legal age, widow, property owner,

resident of the City of Coral Gables, State of Florida,
United States of America, Social Security number




To make, execute and acknowledge before a Notary a deed
or instrument of assignment, transfer and conveyance, and
for such other deeds or instruments as may be necessary to
effect such assignment, transfer and conveyance in order
for Mrs. Alicia Laura Abislaiman to become the sole owner
of record in fee simple and as a matter of fact of the above-
mentioned apartment.

(ABAp: M2). (emphasis supplied). |
After the GSA was approved and effectuated, Dona Alicia executed new estate
planning documents, and as contemplated, these documents did not provide for

Nelson. GilIT at 392. The story should have ended at this point. Obviously it did not.

B. POST DEATH BREACHES OF GSA

Following his fnother's death, Nelson began breaching the GSA with impunity.
He appeared in her estate, filed petitions challenging her estate plan, filed a suit in
Puerto Rico and sent letters to third parties holding trust assets claiming an interest
in the trust. (ABAp: H4-5). Gil immediately filed a motion before the Miami-Dade
Probate Court to enforce thé GSA. (ABAp: H). On February 27, 2004, the Probate .
court entered an Omnibus Order granting Gil's motion to enforce the settlement
agreement. (ABAp: N). In the Omnibus Order, the Probate court stated:

Through the Global Settlement agreement and other




releases and assignments given in return for valuable
consideration, Nelson Hernandez has bargained away his
right to challenge the wills of Alicia Hernandez Abislaiman
and Jose Manuel Hernandez Vicente, and the Manolo and
Alicia Hernandez Abislaiman Trust dated December 28,
1999. The Global Settlement agreement is a result of arms-
length bargaining between Nelson Hernandez and Maria
De Los Angeles Gil, and this court finds it binding against
Nelson Hernandez to preclude his suits in the above styled
actions. -

(ABAp: N2).
)

In addition to granting the motion to enforce the GSA, the order denied
Nelson's challenge to the estate planning documents and denied Nelsbn's motion to
transfer venue to Puerto Rico. (ABAp: N2-3). Most importantly for the purposes of
the current appeal, the Omnibus Order specifically denied Nelson's motibn to apply
the Civil Code of Puerto Rico. (ABAp: N2-3).

Nelson appealed the Omnibus.Order, but during the pendency of the appeal he
continued to breach the settlement agreement. In order to immediately address these
latest violations of the GSA, in July of 2004 Gil filed another motion before the
Probate Court to eriforce the GSA titled the Revised Second Motion to Enforce
Confidential Global Settlement Agreement and For Sanctions. (ABAp: G).

Gil set this latest motion to enforce the GSA for hearing before the Probate

Court on August 19, 2004. (ABAp: O). Nelson had previously served a Motion for




Stay of Administration of Estate Pending Appellate Review of Court's Omnibus
Order. While Nelson did not formally set the stay motion for heafing on August 19,
2004, the hearing largely addressed thé issue of whether a stay should be granted
pending the appeal. The Probate Court granted the stay, but only after counsel for
Nelson advised the Probate Court that the stay would apply to both the Miami-Dade
“and Puerto Rico tortious interference cases. (ABAp: 021-24). Counsel for Nelson

further é’cknowledged that the viability of the Miami-Dade and Puerto Rico tortious
interference actions were dependent upon a reversal of the Omnibus Order by the
Appellate Court:

If I don’t and the Third District affirms and the court

rules that I don’t have a right to proceed, then after the

Third District rules you can enter an injunction against

me proceeding in Puerto Rico, I take it back to the

Third. I’m back saying that I’m okay there, I'm willing

to stop proceeding in Puerto Rico. IfI lose, I'm willing
to come back here again and let you make a ruling.

(ABAp: O41 lines 7-14) (emphasis supplied).

On July 7, 2005, oral argument was held on the appeal of the Omnibus Order,
and the panel did not hide its distaste for Nelson's position. (ABAp: P). One of the
panelists noted that the obvious intent of the GSA was to "get rid" of Nelson in return
for a lot of money, and that Nelson's position, at best, constitutes a case of "settlor's

remorse." (ABAp: P at 8:05-8:30). This same panelist warned that Nelson's actions




constitute a breach of the GSA and Nelson can be sued for this breach and be made
to pay damages equivalent to the attorneys' fees incurred by Gil. (ABAp: P at 8:40 -
8:55).

On July 20, 2005, this Court affirmed the Omnibus Order. Gil II. If the story
didn't end béfqre, as 1t should have, it certainly should have ended with this first
ruling of the Appellate Court.

C. FEBRUARY 6.2006 ORDER

But even after the afﬁrmance from this Appellate Court Nelson Hernandez
refused to drop the Miami-Dade or Puerto Rico tortious interference actions, and Gil
had no choice but to reset for hearing her Revised Second Motion to Enforce
Confidential Global Settlement Agreement and For Sanctions. A hearing on this
motion was finally held on January 6, 2006, and on February 6, 2006 the Probate
Court issued an Order Granting Revised Second Motion to Enforce Confidential
Settlement Agreement and For Sanctions. (ABAp: A). The Court found that Nelson's
actions, as set forth in the motion, constituted further violations of the GSA. (ABAp:
A2).For example, the Court specifically found that the existence of Miami-Dade and
Puerto Rico tortious interferenc_e actions were violations of the GSA. (ABAp: A2).
The Court directed Nelson to file notices to voluntarily dismiss these cases, and ruled

that failure to comply would cause the Court to set a hearing to consider a monetary




sanction against Nelson and his counsel. (ABAp: A2-3). The Order further provided
that Nelson is not an interested person in the estates and trusts of his parents, and that
he is entitled to no notice of ahy proceedings regarding fhese estates and trusts.
(ABAp: A3). The Order provided that Nelson is not permitted to take any action with
regard to his parents, their estates or trusts without a prior order approving such
| action. (ABAp: A3). The Order also speéiﬁcally forbade Nelson from heiving any
involvé_ment with the estates or any trusts of his parents in Puerto Rico. (ABAp: A3-
4). Of particular importance tb the position being asserted by Nelson Hernandez in

the current appéal, the Fébruary 6, 2006 Order also clearly prohibited him from

claiming any ownership interest in Puerto Rico in connection with any real property
in which either of his parents or any of their estates or trusts had or have an interest.
(ABAp: A4).

In Gil II this Court affirmed the February 6, 2006 Order "in its entirety." Id.

at 392. Specifically, this Court held:

Pursuant to the clear and unambiguous language of the
GSA and the corresponding releases, Hernandez bargained
away his right to challenge his mother's will and in the
even that he did so, he would be deemed to have
predeceased his mother. Having challenged his mother's
will, Hernandez is deemed to have predeceased her and
therefore, has no right to any inheritance from his mother.

Hernandez readily accepted the benefit of his bargain but

10




has, however, on numerous occasions attempted to
circumvent his contractual obligations by filing lawsuits
relating to the same claims he agreed to release per the
express terms of the GAS and the corresponding releases.
Consequently, we find that the trial court did not err in
enforcing, for the second time, the GSA and finding
Hernandez to be in breach thereof. Given a trial court's
inherent authority and jurisdiction to enforce court-
approved settlement agreements, we affirm the order of the
trial court in its entirety. See Sun Microsystems, 682 So.2d
at 221. -

(emphasis supplied).
By this ruling, this Court unequivocally determined Nelson has no right to any

inheritance from his mother because, pursuant to the GSA, he is deemed to have

predeceased her. More importantly, this Court reaffirmed that the Probate Court has -

clear authority and jurisdiction to enforce settlement agreements it approved. Id.

D. RENEWED MOTION FOR CONTEMPT

Following the issuance ofthe mandate from the Third District Court of Appeal,
Gil filed a Renewed and Updated Motion to Hold Nelson Hernandez in Contempt of
Court for Failure to Dismiss Actions Pursuant to the February 6, 2006 Order and for
a Monetary Sanction Puréuant to the February 6, 2006 Order. (ABAp: Q); In this
renewed motion, Gil noted that Nelson has not only failed to dismiss the Puerto Rico
action, but that he continued to prosecute that action in clear violation of the February

6, 2006 Order. (ABAp: Q2). Moreover, Gil advised the court that Nelson had failed

11




















































































































































































































































































































































































































































































































































































































































































































































































































































