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INTRODUCTION

While this is the third appeal concerning this matter, the discreet issue now
before this Court is simple: can the Probate Court hold the Appellant in contempt for
continuing to brazenly violate an explicit court order? On February 6, 2006 the
Probate Court ordered Nelson Hernandez to dismiss, with prejudice, lawsuits he had
filed in Puerto Rico and in Miami-Dade County, F lorida. (ABAp: Al-4). The Probate
Court had ruled that the mere existence of these actions were violations ofa settlerhent
agreement Nelson had earlier agreed to. (ABAp: A2). Nelson appealed the Februéry
6, 2006 Order, but the order was affirmed by this Appellate Court by a written opinion

dated February 14, 2007. Hernandez v. Gil, 958 So.2d 390 (Fla. 3d DCA

2007)(hereinafter referred to as "Gil II"). Following the ruling of this Court, Nelson

cohtinued td refuse to dismiss the lawsuits, and the Appellee filed a renewed motion
to hold Nelson in contempt of court. (ABAf): B). After hearings on the renewéd
motion, the Probate Court held Nelson in contempt, imposing a purgeable fine and
issuing an order to show cause why a writ of bodily attachment should not be entered
against him. (ABAp: C and D). It is the contempt orders which Nelson is currently
appealing. Unfortunately, the contempt power is the only means available to the

Court to compel Nelson to comply with the February 6, 2006 Order.




STATEMENT OF THEY CASE AND FACTS
A. THE GSA
Asmentioned above, this case involves the same parties and concerns the same
Global Settlement Agreement ("GSA") which was the subject of two previous appeals.

Hernandez v. Gil, 907 So.2d 537 (Fla. 3d DCA .2005)(hereinafter referred to as "Gil

D)"; Gil II. The underlying facts are by now familiar to this Court. The GSA was
entered into in December of 2002 in order to settle a will conteét Nelson Hernandez
brought before the Probaté Court in Miami challenging the will of his deceased father,
Jose Manuel Hernandez Vicente ("Don Manolo"). (ABAp: H3). Don Manolo died in
November of 2001, after which his will was admitted to probate and Maria De Los
Angeles Gil ("Gil"), his long-time business associate and friend, was appointed
personal representative. (ABAp: H3). Nelson Hernandez initiated the will contest in
March of 2002, and after a period of intense nego‘t.iation, the parties entered into a
GSA. The GSA was approved by the Miami-Dade Probate Court on December 3,
2002. (ABAp: H3). The settlement parties were Nelson, Nelson's mother and the wife
of the decedent; Alicia Abislaiman Laura de Hernandez ("Dona Alicia"), and Gil in
her individual and fiduciary capacities. (ABAp: E1). Paragraph 12 of the GSA
contains the following: |

The Parties agree that the probate court of Miami-Dade




County shall retain jurisdiction over the Settlement Parties,
and venue for disputes arising with regard to enforcement
and interpretation of this Agreement are vested in and
limited to the Circuit Court, Eleventh Judicial Circuit, In
and For Miami-Dade County, Florida.
(ABAp: ES).
The order approving the GSA states that "[t]he Court shall retain jurisdiction over the
parties for the purpose of enforcing the terms of the settlement agreement." (ABAp:
F).
The GSA clearly provided that the intended effect of the "global" settlement
agreement was indeed "global":
The purpose of this Agreement is to effect a binding, final
and irrevocable global settlement between and among the
Settlement Parties.

(ABAp: E2)(emphasis supplied).

Shortly after the GSA was approved, Nelson Hernandez received $550,000.00
in cash, real property in Polk County, valuable jewelry, real estate in Palm Beach
County along with a satisfaction of the mortgage on the property, and a car. (ABAp:
E2-4). All Dona Alicia and Gil received from the settlement agreement was the end
of litigation and releases which were to prevent Nelson from engaging in further

litigation. (ABAp: E4-5). The releases specifically and unequivocally provide that

Nelson is not entitled to receive anything further from any trusts of his parents or




from his mother's estate when she dies. All he was entitled to receive was a copy of
Dona Alicia's final estate planning documents. If he was not included as a
beneficiary, he was barred from qhallenging these documents and even appearing in
the probate proceeding. Indeed, under the releases, if Dbna Alicia decided not to
name Nelson as a beneficiary under her final estate planning documents, he is to be

treated as if he predeceased his mother:

I, the Releaser, hereby release, abandon, renounce, and
disclaim any right, title, or interest vested or contingent, in
the Estate of Alicia Abislaiman Hernandez Laura, except
to the extent, if any, that the Releaser is a beneficiary by
law or description in any Will now in existence or hereafter
executed. Upon her death, the Releaser will be furnished
with a copy of her Last Will and Testament. If he is not a
beneficiary in the instrument, hereby agrees on his behalf
and on behalf of his successors and assigns, not to contest
the validity of said Will and he hereby waives the right to
enter an appearance in any probate proceeding regarding
the Alicia Abislaiman Hernandez I aura ortoreceive notice
of such probate proceeding. In this event, the waiver and
relinquishment of rights pursuant to this paragraph, for the
purpose of the Estate of Alicia Abislaiman Hernandez
Laura, means that the Releaser shall be deemed to have
predeceased Alicia Abislaiman Hernandez Laura.

(ABAp: I)(emphasis supplied).
This release clearly contemplates Dona Alicia executing a new post-settlement will
by referencing a will to be "hereafter executed", and contemplates the possibility that

she will not provide for Nelson, and finally provides that he has no remedy if she in




fact does not provide for him. A second release contains the Same language with
regard to trusts which "may in the future" be created by Dona Alicia. (ABAp: J).
Nelson also executed a third release in favor of Gil, individually and in her fiduciary
capacities. (ABAp:K). In addition to these releases, the GSA included an assignment
signed by Nelson Hernandez wherein he assigned to Dona Alicia any rights he might
poésibly have in the estates and trusts of either ofhis parents "in Florida, Puerto Rico,
or in any other jurisdiction." (ABAp: L). This assignment expressly included any
possible rights Nelson might have to any "real" property in Puerto Rico, which is
what he now claims as the basis of the current appeal.

The GSA also included a Power of Attorney which was for the specific purpose
of effectuating the transfer of any interest under the laws of Puerto Rico which
Nelson might have had in Apartment A-5 in San Juan. (ABAp: M). Pursuant to the
Power of Attorney, as with the aforementioned assignment, Nelson clearly indicated
that he was giving up any interest he had in the apértment and transferring same to
his mother. The Power of Attorney provided the following:

Toirrevocably assign, convey, and transfer in the Books of
the Registry of the Commonwealth of Puerto Rico, my full
share and participation in the aforementioned apartment to
my mother, Mrs. Alicia Laura Abislaiman, who is an
American citizen, of legal age, widow, property owner,

resident of the City of Coral Gables, State of Florida,
United States of America, Social Security number




To make, execute and acknowledge before a Notary a deed
or instrument of assignment, transfer and conveyance, and
for such other deeds or instruments as may be necessary to
effect such assignment, transfer and conveyance in order
for Mrs. Alicia Laura Abislaiman to become the sole owner
of record in fee simple and as a matter of fact of the above-
mentioned apartment.

(ABAp: M2). (emphasis supplied). |
After the GSA was approved and effectuated, Dona Alicia executed new estate
planning documents, and as contemplated, these documents did not provide for

Nelson. GilIT at 392. The story should have ended at this point. Obviously it did not.

B. POST DEATH BREACHES OF GSA

Following his fnother's death, Nelson began breaching the GSA with impunity.
He appeared in her estate, filed petitions challenging her estate plan, filed a suit in
Puerto Rico and sent letters to third parties holding trust assets claiming an interest
in the trust. (ABAp: H4-5). Gil immediately filed a motion before the Miami-Dade
Probate Court to enforce thé GSA. (ABAp: H). On February 27, 2004, the Probate .
court entered an Omnibus Order granting Gil's motion to enforce the settlement
agreement. (ABAp: N). In the Omnibus Order, the Probate court stated:

Through the Global Settlement agreement and other




releases and assignments given in return for valuable
consideration, Nelson Hernandez has bargained away his
right to challenge the wills of Alicia Hernandez Abislaiman
and Jose Manuel Hernandez Vicente, and the Manolo and
Alicia Hernandez Abislaiman Trust dated December 28,
1999. The Global Settlement agreement is a result of arms-
length bargaining between Nelson Hernandez and Maria
De Los Angeles Gil, and this court finds it binding against
Nelson Hernandez to preclude his suits in the above styled
actions. -

(ABAp: N2).
)

In addition to granting the motion to enforce the GSA, the order denied
Nelson's challenge to the estate planning documents and denied Nelsbn's motion to
transfer venue to Puerto Rico. (ABAp: N2-3). Most importantly for the purposes of
the current appeal, the Omnibus Order specifically denied Nelson's motibn to apply
the Civil Code of Puerto Rico. (ABAp: N2-3).

Nelson appealed the Omnibus.Order, but during the pendency of the appeal he
continued to breach the settlement agreement. In order to immediately address these
latest violations of the GSA, in July of 2004 Gil filed another motion before the
Probate Court to eriforce the GSA titled the Revised Second Motion to Enforce
Confidential Global Settlement Agreement and For Sanctions. (ABAp: G).

Gil set this latest motion to enforce the GSA for hearing before the Probate

Court on August 19, 2004. (ABAp: O). Nelson had previously served a Motion for




Stay of Administration of Estate Pending Appellate Review of Court's Omnibus
Order. While Nelson did not formally set the stay motion for heafing on August 19,
2004, the hearing largely addressed thé issue of whether a stay should be granted
pending the appeal. The Probate Court granted the stay, but only after counsel for
Nelson advised the Probate Court that the stay would apply to both the Miami-Dade
“and Puerto Rico tortious interference cases. (ABAp: 021-24). Counsel for Nelson

further é’cknowledged that the viability of the Miami-Dade and Puerto Rico tortious
interference actions were dependent upon a reversal of the Omnibus Order by the
Appellate Court:

If I don’t and the Third District affirms and the court

rules that I don’t have a right to proceed, then after the

Third District rules you can enter an injunction against

me proceeding in Puerto Rico, I take it back to the

Third. I’m back saying that I’m okay there, I'm willing

to stop proceeding in Puerto Rico. IfI lose, I'm willing
to come back here again and let you make a ruling.

(ABAp: O41 lines 7-14) (emphasis supplied).

On July 7, 2005, oral argument was held on the appeal of the Omnibus Order,
and the panel did not hide its distaste for Nelson's position. (ABAp: P). One of the
panelists noted that the obvious intent of the GSA was to "get rid" of Nelson in return
for a lot of money, and that Nelson's position, at best, constitutes a case of "settlor's

remorse." (ABAp: P at 8:05-8:30). This same panelist warned that Nelson's actions




constitute a breach of the GSA and Nelson can be sued for this breach and be made
to pay damages equivalent to the attorneys' fees incurred by Gil. (ABAp: P at 8:40 -
8:55).

On July 20, 2005, this Court affirmed the Omnibus Order. Gil II. If the story
didn't end béfqre, as 1t should have, it certainly should have ended with this first
ruling of the Appellate Court.

C. FEBRUARY 6.2006 ORDER

But even after the afﬁrmance from this Appellate Court Nelson Hernandez
refused to drop the Miami-Dade or Puerto Rico tortious interference actions, and Gil
had no choice but to reset for hearing her Revised Second Motion to Enforce
Confidential Global Settlement Agreement and For Sanctions. A hearing on this
motion was finally held on January 6, 2006, and on February 6, 2006 the Probate
Court issued an Order Granting Revised Second Motion to Enforce Confidential
Settlement Agreement and For Sanctions. (ABAp: A). The Court found that Nelson's
actions, as set forth in the motion, constituted further violations of the GSA. (ABAp:
A2).For example, the Court specifically found that the existence of Miami-Dade and
Puerto Rico tortious interferenc_e actions were violations of the GSA. (ABAp: A2).
The Court directed Nelson to file notices to voluntarily dismiss these cases, and ruled

that failure to comply would cause the Court to set a hearing to consider a monetary




sanction against Nelson and his counsel. (ABAp: A2-3). The Order further provided
that Nelson is not an interested person in the estates and trusts of his parents, and that
he is entitled to no notice of ahy proceedings regarding fhese estates and trusts.
(ABAp: A3). The Order provided that Nelson is not permitted to take any action with
regard to his parents, their estates or trusts without a prior order approving such
| action. (ABAp: A3). The Order also speéiﬁcally forbade Nelson from heiving any
involvé_ment with the estates or any trusts of his parents in Puerto Rico. (ABAp: A3-
4). Of particular importance tb the position being asserted by Nelson Hernandez in

the current appéal, the Fébruary 6, 2006 Order also clearly prohibited him from

claiming any ownership interest in Puerto Rico in connection with any real property
in which either of his parents or any of their estates or trusts had or have an interest.
(ABAp: A4).

In Gil II this Court affirmed the February 6, 2006 Order "in its entirety." Id.

at 392. Specifically, this Court held:

Pursuant to the clear and unambiguous language of the
GSA and the corresponding releases, Hernandez bargained
away his right to challenge his mother's will and in the
even that he did so, he would be deemed to have
predeceased his mother. Having challenged his mother's
will, Hernandez is deemed to have predeceased her and
therefore, has no right to any inheritance from his mother.

Hernandez readily accepted the benefit of his bargain but

10




has, however, on numerous occasions attempted to
circumvent his contractual obligations by filing lawsuits
relating to the same claims he agreed to release per the
express terms of the GAS and the corresponding releases.
Consequently, we find that the trial court did not err in
enforcing, for the second time, the GSA and finding
Hernandez to be in breach thereof. Given a trial court's
inherent authority and jurisdiction to enforce court-
approved settlement agreements, we affirm the order of the
trial court in its entirety. See Sun Microsystems, 682 So.2d
at 221. -

(emphasis supplied).
By this ruling, this Court unequivocally determined Nelson has no right to any

inheritance from his mother because, pursuant to the GSA, he is deemed to have

predeceased her. More importantly, this Court reaffirmed that the Probate Court has -

clear authority and jurisdiction to enforce settlement agreements it approved. Id.

D. RENEWED MOTION FOR CONTEMPT

Following the issuance ofthe mandate from the Third District Court of Appeal,
Gil filed a Renewed and Updated Motion to Hold Nelson Hernandez in Contempt of
Court for Failure to Dismiss Actions Pursuant to the February 6, 2006 Order and for
a Monetary Sanction Puréuant to the February 6, 2006 Order. (ABAp: Q); In this
renewed motion, Gil noted that Nelson has not only failed to dismiss the Puerto Rico
action, but that he continued to prosecute that action in clear violation of the February

6, 2006 Order. (ABAp: Q2). Moreover, Gil advised the court that Nelson had failed
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to dismiss the Miami-Dade general jurisdiction action. Given these continued and
continuing violations of the February 6, 2006 Order, Gil asked the court to hold
Nelson in contempt in order to compel Nelson to finally comply with the court's
orders. (ABAp: Q3).

On November 15, 2007 a hearing was held before the Probate Court on Gil's
contempt motion. (ABAp: R). While Nelson was noticed for the hearing, no counsel
for Nelson appeared at the hearing. Accordingly, another hearing was held on the
same motion on December 3, 2007. At said hearing, the Court issued.an Order
holding Nelson in contempt for failure to dismiss actions pursuant to the F ebruary}6,
2006 Order. (ABAp: S and C). At the hearing on December 3, 2007 and in the
December 3, 2007 Order itself, the Court gave Nelson until December 18, 2007 to
properly dismiss the Puerto Rico and Miami-Dade actions. (ABAp: S28 and C). On
December 27, 2007, the court issued a Corrected Amended Order which simply
clarified some hand-written scratch-outs from the December 3rd Order. (ABAp: D).

In both the December 3, 2007 original Order and the December 27, 2007
Corrected and Amended Order, which are the orders currently under appeal, the Court
indicated that Nelson had failed to voluntary dismiss, with prej udi;:e, the Miami-Dade
Circuit Court general jurisdiction action, and similarly, that he had failed to dismiss

with prejudice, the action in Puerto Rico. (ABAp: C and D). Based upon Nelson's

12




p

refusal to comply with the February 6, 2006 Order, the Probate Court found Nelson
in contempt and imposed civil contempt sanctions against him. These sanctions were
as follows:
A) Fine
- A $50,000.00 fine for his failure to voluntarily dismiss the actions. The fine was
suspended unti] December 18, 2007. Nelson was given the opportunity to dismiss
the actions by December 18,2007, and, if he did so, the fine would be purged. The
Court then indicated that if Nelson failed to voluntarily dismiss the actions, the
Court imposed a $10,000.00 additional daily fine for each additional day beyond
December 18, 2007 in which the actions had not been dismissed with prejudice.
The Court directed that any fines were to be paid into the Registry of the Court.
(ABAp: D). .
B) Writ
The court also ordered Nelson to appear before the Court on January 3, 2008 to
show cause why a writ of bodily attachment should not be issued against him due
to his continued failure to comply with the February 6, 2006 Order. (ABAp: D).
C) Reservation of Sanction Against Counsel
Finally, the Court reserved ruling on imposing financial sanctihons against counsel
for Nelson. (ABAp: D). '
To date, Nelson has failed to voluntarily dismiss, with prejudice, the action in
Puerto Rico. Nelson has voluntarily dismissed the Miami-Dade action, but has failed

to dismiss this action with prejudice, as required by the February 6, 2006 Order.

(ABAp: T). Also, to date, Nelson has failed to deposit any funds into the Registry of

13




the Court, as required by the December 27, 2007 Order. AS' a result, the Probate
Court has issued a Writ of Bodily Attachment directed to Nelson Hernandez. (ABAp:
U).

As indicated above, and as repeatedly mentioned in both pri.or appeals, the
GSA specifically gave the Probate Court of Miami-Dade County, F lorida the
exclusive jurisdiction Witﬁ regard to enforcement and interpretation of the GSA.
Nelson agreed to the settlement and now that the Probate Court has once again found
that he has violated the GSA, the Probate Court exercised it's exclusive authority by
krequiring Nelson to remedy his breaches of the GSA. When he refused (yet again),
the Court properly sanctioned him. The Orders should be affirmed.

SUMMARY OF ARGUMENT

The orders under appeal represent the reasonable exercise by the Probate Court
of it's power to enforce the GSA. When the GSA was agreed to and approved by the
Court, all parties agreed that the Miami-Dade Probate Court would have the exclusive
authority to interpret and enforce the GSA. When the Probate Court was advised that
the Appellant continued fo breach the GSA by, among other things, prosecuting
lawsuits against the Appellee which were expressly barred by the GSA, the Probate
Court properly issued an order directing the Appellant to éomply with the GSA. The

Probate Court had the authority to enforce the GSA and it's prior orders by directing

14




the Appellant to dismiss the unauthorized lawsuits. When the Appellant continued
to refuse, the Court properly held him in contempt by imposing purgeable fines and
incarceration.

Nelson has repeatedly argued in this case that in spite of the clear wording o’\f
the GSA, he still had inheritance rights in Puerto Rico. The Probate Court and the
Appellate Court have repeatedly rejected this view. Accordingly, itis the law of this
case that Nelson has no interest in the real property in Puerto Rico, and he is barred
from further asserting these specious claims.

The GSA and therelated reieases clearly provide that Nelson is deemed to have
predeceased both of his parents. Additionally, any possible rights that Nelson could
have had in the apartment in Puerto Rico were clearly, explicitly and knowingly

extinguished by the GSA.
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ARGUMENT

I. THE COURT PROPERLY EXERCISED IT'S CIVIL CONTEMPT
POWER IN ORDER TO BRING NELSON HERNANDEZ INTO
COMPLIANCE WITH THE COURT'S FEBRUARY 6, 2006 ORDER
It is without dispute that the FeBruary 6, 2006 Order of the Probate Court

required Nelson Hernandez to dismiss the Puerto Rican proceeding and the ‘Miami—
Dade general ;jurisdiction proceediﬁg, with prejudice. (ABAp: A). It is without
dispute that this February 6, 2006 Order was affirmed, in its entirety, by the Appellate
Court and that the mandate was thereafter issued by the Appellate Court. (ABAp: V).
It 1s further without dispute 'thvat following the issuance of the mandate by the
Appellate Court, Nelsén failed to comply with the directives of the February 6, 2006
Order. (ABAp: C and D). When Gil filed her Renewed Motion before the Probate
Court for contempt in order to bring Nelson into compliance with the February 6,
2006 Order, the Judge was faced with a non-compliant party and was left no choice
but to hold Nelson in contempt of court for his continual and brazen violation of the
Court's orders. Florida law clearly gives the court's the authority to enforce their
orders:

It is essential that our courts have the judicial power to

enforce their orders; otherwise, judgments are only

advisory. If a party can make oneself a judge of the

validity of orders issued by trial courts and by ones own act
of disobedience set them aside, then our courts are devoid
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of power, and the judicial power, both federal and state,
would be a mockery.

Parisi v. Broward County, 769 So.2d 359 (Fla. 2000).

In Parisi, the Supreme Court of Florida clearly sets forth how a court, in an
- effort to enforce its orders, can hold a party in civil contempt. A contempt sanction
is considered "civil" if it is remedial in nature. Id. at 364. Civil contempt may be
imposed in an ordinary civil proceeding upon notice and an opportunity to be heard.
Id. at 365. There is no dispute that Nelson had an oppOrtunify to be heard before the
Probate Court held him in civil contempt;
The key component of a civil contempt order is a finding by the trial judge that
the party being held in contempt has the ability to purge the contempt. 1d. at 365.
Specifically, the Florida Supreme Court provided:
While there is a broad arsenal of coercive civil contempt
sanctions available to the trial court, including
'incarceration, garnishment of wages, additional
employment, the filing of reports, additional fines, the
delivery of certain assets, the revocation of a driver's
license', to be a valid civil contempt sanction, the
contempt order must include a purge provision."
The contempt order issued by the Probate Court at bar has a civil fine

component, and an incarceration component. With regard to the civil fine

component, the Supreme Court in the Parisi case clearly set forth how such a civil
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fine is to be purgeable:
An example of a valid coercive fine is a per diem fine
imposed each day the contemnor fails to comply with the
Court's order, but when the contemnor complies with the
underlying order, the requirement to pay the additional
fines will be purged...Similarly, the imposition of a fixed
fine that is 'imposed and suspended pending future

compliance' with the court's orders is considered a
purgeable sanction.

Id.

At bar, the Probate Court employed both devices recommended by the Parisi
Court. Specifically, on December 3, 2007 the Probate Court imposed a $5 0,000LOO
fine on Nelson due to his failure to voluntarily dismiss the Pﬁerto Rican case and the
Miami-Dade general jurisdiction case, but, as suggested by the Parisi case, the
Probate Court suspended this $50,000.00 fine until December 18, 2007. (ABAp: C
and D). The purpose of suspending this $50,000.00 fine was to afford Nelson an
opportunity to voluntarily dismiss those actions in compliance with the February 6,
2006 Order before having to pay a fine. The Court's Order goes on to p;ovide that in
the event Nelson fails to dismiss the actions by December 18,2007, that an additional
fine of $10,000.00 per day will be imposed for each additional day beyond December
18, 2007 in which he failed to dismiss the actions. (ABAp: C and D). Clearly, the
Probate Court, in an effort to bring Nelson into compliance with its orders, imposed

a fine but gave him the ability to purge the fine by coming into compliance with it's
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prior orders. Such a ruling is consistent with the Supreme Court's directive as set
forth in Parisi.

In addition to the coercive fine imposed by the Probate Court, the Orders under
appeal also provide that if Nelson does not dismiss the actions, he is directed to
appear before the Probate Court at a later date to show cause why é writ of bodily
attachment vshould not be issued.(ABAp: C and D). The Writ of Bodily Attachment |
that was ultimately issued by the Probate Court provides that Nelson is to be released
from incarceration as soon as he signs the notices of voluntary dismissal. Indeed, the
Probate Court directed that the actual voluntary dismissal documents which Nelson
needed to sign be attached to thé Writ so that he could immediately be released from‘
incarceration upon Signiﬁg these documents. (ABAp: U). Accordingly, the
incarceration component of the contempt sanction issued by the Probate Court is in
compliance with Parisi because it provides the contemnor to "carry the keys of his
prison in his own pocket." Id. at 365.

Finally, the Probate Court considered the financial circumstances of Nelson
when issuing the civil contempt order. Specifically, at the hearing in which the
contempt orders were discussed, the Court was reminded of the fact that Nelson
received, as part of the GSA, $550,000.00 in cash, real property in Polk County,

Florida, valuable jewelry, real estate in Palm Beach County, Florida along with a
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satisfaction of mortgage on the property, and a car. (ABAp :( S9 and W). The Court

mentioned this again at the July 3, 2008 show cause hearing. (ABAp: W28). Having

considered what Nelson received under the GSA, ‘the financial component of the
contempt order was properly entered.

The fact that Nelson has refused to comply with the orders left the court with
no alternative except to impose a sanctions upon him due to his continued
intransigence. Nelson has had years to comply with the orders of the Probate Court,
and yet for years he has continued to ignore these orders. Under this situation, the
Probate Court was left with no alternative but to hold him in contempt. Yet, even
when the court held Nelson in contempt, it continued to afford him the abﬁity to
purge the contempt by simply coming into compliance with the February 6, 2006
Order. Nelson cannot be allowed to continue to make a mockery of court orders, and
the contempt orders issued by the Probate Court should be affirmed.

II. FURTHER ARGUMENT BY NELSON HERNANDEZ REGARDING
ANY PURPORTED INTEREST IN REAL PROPERTY IN PUERTO
RICA IS BARRED BY THE LAW OF THE CASE DOCTRINE
In the first appeal, Nelson Hernandez argued in his briefs and during oral

argument that the GSA did not extinguish his right to assets in Puerto Rico under the

"legitma estricata" laws of Puerto Rico. (ABAp: X and Y). This issue was

considered by the Appellate Court yet this Court affirmed the Probate Court's
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February 27, 2004 refusal to apply the Civil Code of Puerto Rico to this proceeding.

(ABAp: N3); Hernandez v. Gil, 907 So.2d 537 (Fla. 3d DCA 2005). In the second

appeal, this Court affirmed the February 6, 2006 order in its entirety. Gil II at 392.
Among other things, that order specifically pfovided that Nelson was prohibited from

claiming an ownership interest "in Puerto Rico in connection with any real property

in which either Jose Manuél Hernandez Vicente or Alicia Hernandez Abislaiman, or
any of their estate's or trust's, had or have an interest." (ABAp: A4) (emphasis
supplied).

Because the same issue has been previously litigated between the instant
| parties and because the Probate Court and this Appellate Court have previously ruled
on this issue, Nelson's latest éttempt to claim an interest in a real estate asset in
Puerto Rico pursuant to Puerto Rican law is barred by the law of the case doctrine.

- Florida Department of Transportation v. Juliano, 801 So.2d 101 (Fla 2001). The

Juliano Court explained the doctrine in the following manner:

The doctrine of law of the case requires that questions of
law actually decided on appeal must govern the case in the
same court and the trial court, through all subsequent
stages of the proceedings...Under the law of the case
doctrine, a trial court is bound to follow prior rulings of the
appellate court as long as the facts on which such decision
are based continue to be the facts of the case....As to the
scope of the law of the case doctrine, this Court in U.S.
Concrete, 437 So.2d at 1063, explained that the doctrine is
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"limited to rulings on questions of law actually presented
and considered on a former appeal." (emphasis in opinion)

Id. at 105-06.
Nelson has repeatedly argued before the Probate Court and this Appellate Court that

the Civil Code of Puerto Rico still applies and this position has been repeatedly

considered and rejected. _The fact that this court's affirmance of the Omnibus Order

was a per curiam decision does not prevent the application of the law of the case

doctrine. Mitzennacher v. Mitzenmacher, 659 So.2d 178, 179 (Fla. 3d DCA 1995).

vThe fact that the February 6, 2006 was affirmed in it's entirety should conclude
further consideration of this issue.
I11L. NELSON HERNANDEZ IS CLEARLY BARRED BY THE GSA
FROM CLAIMING ANY RIGHT TO ANY PROPERTY IN
PUERTO RICO
After all these years, it seems redundant to repeat how the GSA itself bars
Nelson from claiming any additional rights in the estates and trusts of his parents,
including real property in Puerto Rico. Nonetheless, the GSA has always been clear
on these issues.
As paﬁ of the GSA, Nelson Hernandez signed severallreleases, including one

which specifically released any and all interest he had in the Manolo and Alicia

Hernandez Abislaiman Trust dated December 28, 1999. (ABAp: J). Nelson again
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claims that he still has an interest in the assets of this trust even though the release he
signed waives any and all interest in this trust. Moreover, the same release
specifically provides that he is to be deemed to have predeceased his parents. (ABAp:
. In addition, Nelson signed another release which specifically released his mother,
her estate, and ény intérest his mother or his mother's estate has in any assets. (ABAp:
I). He signed a similar release of his father's estate and any trust deriving from his
father's estate or his father's will.(ABAp: K) In all of these releases, Nelson is to be
deemed to have predeceased his parents. Furthermore, as part of the GSA, Nelson
executed an assignment wherein he assigned to his mother any and all interest he has
in the estate of his father both in Florida, Puerto Rico or in any jurisdiction, as well
as any interest he has in hig mother's estate or in any trust relating to either of his
parents. (ABAp: L). This assignment was part of the GSA which was approved by
the court in 2002.

Nelson is now claiming he still has some interest, under Puerto Rican law, in
an apartment in Puerto Rico. This assertion is false; and is contradicted by the GSA
itself. The apartment in question was known to the parties af the time the GSA was
executed, and it was clearly understood by the terms of the GSA itself that Nelson
was to have no interest in this apartment. In fact, in order to avoid any future

problems which might arise under Puerto Rican law regarding any possible claim that

li
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he would have to this asset, Nelson signed, as part of the GSA, a Power of Attorney,
which relates solely to this particular apartment. Under the power of attorney, Nelson
directed that any interest that he has in this particular apartment in Puerto Rico be
assigned to his mother so that his mother is the sole owner of the property. (ABAp:
M). Any reference to "ancillary proceedings" in the GSA refers to undertaking
ancillary proceedings in Puerto Rico for the sole purpose of transferring title to the
apartment to her name, without the need for involving Nelson any further. (ABAp:
E). The GSA clearly indicates thaf ‘;he power of attorney is "for use in any Ancillary
Proceedings in Puerto Rico." (ABAp: E6). Again, there would be no need to involve
Nelson peréonally any further in such an ancillary proceeding because he had,
pursuant to the GSA, assigned any and all interest he had in this apartment, and, by
signing the Power of Attorney, traﬁsferred to a third party the authority to sign}
whatever additional documents could be necessary to effectuate the transfer of the
property to his mother.

The approach Nelson seeks to have this Court adopt is absurd. The GSA
clearly provides that he had no rights in the apartment. The GSA clearly provides
that Miami-Dade is the sole and exclusive jurisdiction fof determining Nelson's rights
under the GSA. In spite of this, Nelson still claims that he has rights to the apartment

under Puerto Rican law, and that Puerto Rico is the appropriate forum for determining
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these rights. This Court has already ruled that it will not abide by Nelson's cynical
and absurd interpretation of the GSA:

It is well established that where the language of a
settlement agreement is clear and unambiguous, courts may
not indulge in construction or modification, and the

* express terms of the settlement agreement control. Puig,
728 So.2d at 294. Similarly, where the language of a
release is "clear and unambiguous, the courts cannot
indulge in construction or interpretation of its plain
meaning." Vermut v. Gen Motors Corp., 773 So.2d 126,
128 (Fla. 4th DCA 2000)....Hernandez readily accepted the
benefit of his bargain but has, however, on numerous
occassions attempted to circumvent his contractual
obligations by filing lawsuits relating to the same claims he
agreed to release per the express terms of the GSA and the
corresponding releases.

Gil at 391-92.
As this Court noted in the last appeal, the public policy of this state is to favor

settlement agreements and court's are to seek to enforce settlements whenever

possible. Sun Microsystems of Ca.. Inc. v. Eng'g & Mfg. Sys., C.A., 682 S0.2d 219,

220 (Fla. 3d DCA 1996). Now that Nelson continues to refuse to follow the dictates
of the Probate and Appellate Courts, the only remaining option available to the
Probate Judge was to find him in contempt, and in doing so, to force him to finally,

after all these years, comply with the terms of the GSA.
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CONCLUSION

For the foregoing reasons, the Orders under appeal should be affirmed.

DATED this ~¢ :é th day of September, 2008.
Respectfully submitted,

GUTTER CHAVES JOSEPHER
RUBIN FORMAN FLEISHER, P.A.
Attorneys for Appellee

2101 Corporate Boulevard, Suite 107
Boca Raton, FL. 33431

Telephone: (561) 998-7847
BY:

Norman A. Fleisher, I;Esq.
Florida Bar No. 959898
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AND FOR MIAMI-DADE COUNTY, FLC DA

INRE: ESTATE OF JOSE MANUEL :
HERNANDEZ VINCENTE, _ PROBATE DIVISION

Decsassd.

NELSON JULIO HERNANDE?Z, ADV. ACTION NO. 02-1 140 CP 03

Peﬁﬁonen

Vs.

MARIA DE LOS ANGELES GIL, as
Personal Representativs,

Resbondeht.
' /

_ ORDER GRANTING REVISED SECOND MOTION T ENFORCE
CONFIDENTIAL SETTLEMENT AGREEMENT ANQ FOR SANCTI-ONS'

This matter having come before the Court on January 6, 2006 on the motion of Maria De
| Los Angeles Gil, as Psrsonal .Represenlati;/é of the Eslate of Jose Manusl Herna'r'wdez Vicente
("Don Manolo"), and as Persona'l Répresentative of the Estale of Alicia Hernandez Abislaiman
("Dona Alicia"), and as Trusles of their Trusts, lo enforcs, for a sécond time, a corjﬁdentiat GfobaAI
Settlement Agreemenl ("GSA") previously approved by this' Court on December 3, 2002, and to
sanclion Pelmoner Nelson Hernandez a/k/a Nelson Julio Hemandez Abislaiman,-for once again
violating the GSA and for violating the: Court s Omnibus Order daled February 27, 2004 and lhe

Count, havmg reviewed lhe subject molion, having heard the argumen(s of counsel, and being

otherwase fully advised in thé premises, it is hersby

ORDERED and ADJUDGED as follows:

1. This Court finds that on December 3, 2002 it enlered an Order approving lhe GSA.
The Counrt further finds that on February 27, 2004 il issusd an Omnibus Order grantmg Gil's

previous molion {o enforce the GSA, denying Mr. Nelson Hernandez's pelition to revoke the

-1t
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el QU

of the estate of Don Mar.. ., denying Mr

Neiscn-Hernandss $ motic,, to transfer venue lo Pierts

Rico and denying Mr. Nalson Hernandsz's motion to apply the Civil Code of Puerto Rico to Don

hatMr. Nelson Hsrnandez appealed this Court's Omnibus
Order of February 27, 2004, and on Oclober 26, 2004 thig

Manolo's will and trust. The Coun finds ¢

Courtissued an order staying matlers

concerning the instant motion 10 anforce the GSA and for 8anctions, and other related matters, until

the afore-described appeal was concluded. :The Court finds that on July 20, 2005 the Thirg Dis_trict
oprpeai aflirmed tﬁis Court's Omnibus Qrdsr of February 27, 2004, and on August 5, 2005 the
Thirq Oistrict Court of Appeal issued g Man'dale. : .
é: The Court finds that Mr. Nelson Hem‘andez’s actions as sa! forth in lhe Revised
Second Motion to Enforce Confidentia! G!ob-afS.etUemenl Agreement and for Sanclions cong

titute
further viol

ations of the GSA. SpeciﬁcaHy,.-Mr. Hernandez's sending lstlers to Salomon Smith
Barney in Puerto Rico claiming an intgresi in trust accounts belonging to (he parenl’s Trust and
initiating-and prosecuting a lawsuit in Pusrto Rjco relaling o the Estales and (he Trusts of his
parents constitut

improperly initiated a lawsuit in Miami-Dade Counly, Florida 8tyled Ns/son Hernandez Abislaiman
V. Maria De Los Angelss Negrin, /'/7d/'w'que'//y, Case No. 04-13885 CA 10 in the general jurisdiction

of the Circuit Court of Miami-Dade County, Florida, which is also a clear violalion of the GSA.

3. The Court hereby ratifies the GSA and s

Hofthe at!schments thereto and rules that!

a. Nelson Hernandez is in breach of the GSA:

b. “Nelson Hernsndsz shall comply with all of the agreemehls sef forth in the
GSA and ils altachments; ’

C. Nelson Hernandez and his counsel are he'reby ordered lo file a Notice of

Voluntary Dismissal, wilh prejudics, of the maller styled Nelson Hernande; Abislaiman v. Maria De
Los Angeles Negrin, individually, Case_ No. 04-13985 CA 10 in (he General Jurisdiclion of the

2
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Ze o Voluntary Dismissal,

o~

a: Nel--rHernandez s hersby orderadtofile ak

with Prejudice, of the matter styled Nelson Harnandez Abislaiman v. Maria De Los Angeles Negrin

Gil and Enrique Lopez1 Persirs, Case No. KAC-03-7672 (903} in Puerto Rico, San Juan Section,

by February 10, 2006.

4. If Nelson Hernandez and his counsel fail to comply with paragraphs 3(c) and 3(d)

of this arder, the Court will set s heering to consider a monslary sanction to be assessed equally

against Nelson and his alterneys. If such a hearing is required, Nalson and his counsel shall be

nolified of the hearing on the s_anetiens.

-5 Mr. Nelson Hernandezshallnotbeconslderedanmterestedpersonenutledtonot:ce

ofanyproceedmgs mvolvmg the Eslale ofDona Alicia, DonManolo, or their trust(s). Before Nelson

Hernandez may pursue any action m,vo!vmg his parents, their eslales, their trus((s), or Gil, he mus!

first file a motion before this Cour, with adequale and reasonable notice to Gil and her counsel

Nelson Hernandez shall not be permitled to take any act.ion involving hisbparen{s, their estates

their trusl(s), or Gil without first obtaining an order from this court authoﬁzing such action

6. Exceptassstforthin paragraph 7 above, Mr. Nalson Hernanaez is hereby Ordered
lo cease any arid all involvement in the Estals of Jose Manusl Hernandez Vincenle, the Estate of
Alicia Hernandez Abislaiman, and in eny and all trusts created by or concerning Jose Manuel
Hernandez Vincente or Alicia Hernandez Abislaiman (including, but not limi(ed. lo, the H&A
Revocable Trustdated February 3, 2003, the Manolo and Alicia Hernandez Abislaiman Trust dated
December 28, 1999, and the Teslamentary Trust under (ha Lasl Will and Testament of Jose

Manuel Hernandez Vicenle), eithsr in Miami-Dade County, Florida, or in Puerto Rico, or in any

other jurisdiclion. Mr. Nelson Hernandsz shall not directly or indirectly (through any of his agents

or altorneys) conlact or allempl to contact accountants, b(okere, banks or 'any other party in the.

Uniled Slates, in Puerlo Rico, or anywhere in the world, regarding the assels of Alicia Hernandez

3
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Mr—NelsonHernandez sv—not-diractly-or-ndirectly-(threugh-ary——his—agents-or-attorneys)

allempt to withdraw any monsy from any accounts of the Eslats’s of Jose Manuel Hernandez
Vicente or Alicia Hernandez Abislaiman, or any trustwhich lhey had or have an interest, orin which'

their estates have an interest. Mr. Nelson Hernandez shall not directly or indirectly (through any

of his agents or attorneys) have access or attembt to have access or file a nolice of lien or any
claim lo owne.rship in the Registry of the Property in the Commonwealth of Puerto Rico in
conne;:tion with any real property in which either Jose Manusel Hernandez Vicenle or Alicia
Hernandez»Abislaiman, or any of their estals’s or lrust's, had or have_ an interest. Mr. Nelson
Herhangﬁez shall not directly or indirectly (through any of his agenls or attorneys) atlempt to obtain,
personal inforrﬁétion aboul Alicia Hernandez Abislaiman or Maria De Los Angeles GiI.Negrin. |

7. ShouldMr. Nelson Hernandez fail lo comply with the terms of this Order, and should

Mr. Nelson Hernandez further violale the GSA, this Court ressrves the right to further sanction Mr.

Nelson Hernandez.
DONE and ORDERED in Chambers in Miami-Dade Counly, Florida on this ___dayof

FEB 5 28 | -
. _ Circuil Court Judge

NORMAN A, FLEISHER, ESQ.
Tescher Gutter Chaves Josepher
Rubin Ruffin & Forman, P.A.

Attorneys for Maria De Los Angeles Gil
2101 Corporate Blvd., Suile 107 =~
Boca Raton, FL 33431

" BRUCE KATZEN, ESQ.
Kluger Perelz Kaplan & Berlin, P.A,
Attorneys for Nelson Hernandez
201 South Biscayne Boulevard, 17th Floor

Miami, FL 33131
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Michael J. Schlesingel, ~
Attarneys for NelscnHer.oicez

501 Brickell Key Drive
Courvcisier Centre I, Suile 506

Miami, FL 33131

STEVE WASERSTEIN, E£SQ.

Ferreli Law
201 South Biscayne Boulsvard

34th Floor
Miami, FL 33131

FAWPOATANAGIRVIncant ¢ Order o) 21 Min ty Enforize wpd

January 23,2006
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IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA

INRE: ESTATE OF JOSE MANUEL

HERNANDEZ VINCENTE, PROBATE DIVISION
Deceased.
NELSON JULIO HERNANDEZ, / ADV. ACTION NO. 02-1140 CP 03
| Petitioner,

VS.

_MARIA DE LOS ANGELES GIL, as
‘Personal Representative,

Respondent. .
: /

'RENEWED AND UPDATED MOTION TO HOLD NELSON HERNANDEZ IN CONTEMPT OF
COURT FOR FAILURE TO DISMISS ACTIONS PURSUANT TO FEBRUARY 6, 2006 ORDER
AND FOR A MONETARY SANCTION PURSUANT TO FEBRUARY 6, 2006 ORDER

Respondent, MARlA DE LOS ANGELES GlL (“Gil"), as Personal Representatlve through
undersrgned counsel hereby moves for this Courtto i issue an order finding Nelson Julio Hernandez
in contempt of Court for falllng to dismiss two Court proceedlngs as required by this Court’s order of

:-f'February 6, 2006 and for a monetary sanctlon as prov:ded by the February 8, 2006 order, and as

’ grounds therefore states:

1. . As the Court is well aware, the Respondent and Nelson Jullo Hernandez entered into
: a Global Settlement Agreement * GSA ") which was approved by the Court on December 3, 2002

Pursuant to the terms of that settlement agreement Nelson Hernandez has no further interest in the
, Estate ofJose Manuel- Hernandez Vlncente the Estate AllCla Hernandez Abislaiman, orin any trust
| created by or relatlng to Jose Manuel Hernandez Vlncente or Alicia Hernandez Ablslalman

' Addmonally, Nelson Hernandez released both estates all of the trusts, and also released Maria De

Los Angeles Gil.
2. On February 6, 2008, this Courtissued an order granting the Revised Second Motion

to Enforce Confidential Agreement and For Sanctions. A copy of this order is attached hereto as

 TESCHER GUTTER CHAVES JOSEPHER RUBIN RUFFIN & FORMAN, P.A.




Exhibit "A." Pursuant to paragraph 3(c) of the order, Nelson Hernandez and his counsel were ordered
to file a Notice of Voluntary Dismissal, with prejudice, of the matter styled Nelson Hernandez
Abislaiman vs. Maria De Los Angeles Negron, individually, Case No. 04-13995 CA 10 in the General
Jurisdiction of the Circuit Court of Miami-Dade County, Florida. Pursuant to the Court order, this case
was to be voluntarily dismissed, with prejudice, by February 10, 2006. Similarly, the Court’s order of
February 6, 2006 ordered Nelson Hernandez to voluntarily dismiss, with prejudice, the matter styled
Nelson Hernandez Abislaiman vs. Maria De Los Angeles Negron Gil and Enrique Lopez Pereira,
Case No. KAC-03-7672(903) in Puerto Rico, San Juan Section. This Puerto Rican matter was also
tobe dismissed, with prejudice, by,Februaryli O; 2006. Nelson Hernaridez has failed to comply with
subparagraphs 3(c) and 3(d). - |
3. Not only has Nelson Hernandez failed to dismiss either of the above;referenced
actions, but he has continued to affirmatively prosecute the action in Puerto Rico. Attached hereto
as Composite Exhibit “B” are materials filed in Puerto Rico which clearly demonstrate that Nelson
Hernandez continues to prosecute the action in Puerto Rico in spite of the fact that this Court's order
of February 6 2006 requires him to voiuntarily dlsmiss that action with pFEJUdICG
, 4. . Nelson Hernandez filed an appeal of this Court's February 6, 2006 order but the
.' February 6, 2006 order was affirmed by the Third District Court of Appeal by an opinlon issues on
. February 14 2007. A copy of this opinion is attached hereto as Exhibit “C ! On June 15, 2007 the
| Third District Court of Appeal issued its Mandate, a copy of which is attached hereto as Exhibit D
Nelson Hernandez did attempt to have the Fiorida.Suprerrie Court accept discretionary jurisdiction,
but the Supreme Court declined. | ‘
B 5. Th‘e February 6, 2006 order req.uired Nelson to dismiss the Puerto Rican action and

the Miami-Dade General Jurisdiction action by February 10, 2008. As mentioned above, not only has
~Nelson failed to dismiss these actions, but he has prazenly ignored the Court's order by continuing

to prosecute the action in Puerto Rico. This Court has broad powers to insure that it's orders are

TESCHER GUTTER CHAVES JOSEPHER RUBIN RUFFIN ¢ FORMAN, P.A.




followed, including the power to hold a party who violates an explicit Court orderin contempt of Court.
Parisiv. Broward County, 769 So.2d 359 (Fla. 2000); Walker v. Bentley, 678 So0.2d 1265 (Fla{. 1996),
Levin, Middlebrooks, et. al. v. U.S. Fire Insurance Co., 639 S0.2d 606 (Fla. 1994). The Respondent
now moves for this Court to compel Nelson Hernandez to comply with it's order of February 6, 2006,
and to hold him in contempt of Court for violating the‘order. |
6. The Court's February 6, 2006 Order further provides as follows:
If Nelson Hernandez and his counsel fail to comply with 3(c) and 3(d) of this order, the
Court will set a hearing to consider a monetary sanction to be assessed equally
against Nelson and his attorneys. If such a hearing is required, Nelson and his
: counsel shall be notified of the hearlng on the sanctions. :
7. MariaDe Los Angeles Gil moves for the Courtto set a hearing to consider a mon_etar'y '
sanctioo as described in paragraph 4 of the February 6, 2006 Order. - |
WHEREFORE, Maria De Los Angeles Gil respectfully moves forth.is Courttoissue an order
finding Nelson Hernandez in contempt of Court for violating this Court's February 6, 2006 order, and
to set a hearing for the purpose ot imposi.ng a .monetary sanction as described in paragraph 4 of the
February 6, 12006 order, and for such other and further relief as the Court deetns appropriate.
I HEREBY CERTIFY that a true and correct copy of the foregomg has been furmshed by |
U.S. Mailto NELSON HERNANDEZ 13334 Polo Club Road, #31 9 Wellmgton FL 33414 and STEVE
B WASERSTEIN ESQ Ferrell Law, 201 South Biscayne Boulevard, 34th Floor, Mlaml FL 33131 on

~ this 22nd day of August 2007.

TESCHER GUTTER CHAVES JOSEPHER
RUBIN RUFFIN & FORMAN, P A.

Counsel for Respondent

Suite 107

Boca Raton, FLL 33431

Telephone: (561) 998-7847

| BY: ‘ \

NORMAN A. FLEI%HER, ESQ.
Florida Bar No. 959898

FAWPDATAINaNGil\Vincente\Renewed Min to Show Cause 2wpd
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IN THE CIRCUIT COURT OF ] THE-ELEVENTH JUDICIAL CIRCUIT
IN AND FdR MIAMITDADE COUNTY. FLORIDA

2007DEC -3 PH 3: 3k
INRE: ESTATE OF JOSE M/\NLLEL e 5

HERNANDEZ VINCENTE
Deceased. ;
NELSON JULIO HERNANDEZ, / %DV. ACTION NO. 02-1140 CP 04
Petitioner, | |

VS.

MARIA DE LOS ANGELES GIL, as
Personal Representative,

Respondent.
/

ORDER HOLDING NELSON HERNANDEZ IN CONTEMPT OF COURT FOR
FAILURE TO DISMISS ACTIONS PURSUANT TO FEBRUARY 6, 2006 ORDER
AND IMPOSING A PURGEABLE FINE FOR SUCH CONTEMPT, AND ORDER TO SHOW
CAUSE '

THIS MATTER havmg come before the Court initially on November 15, 2007 and again
on December 3, 2007 on the Motion of Respondent Maria De Los Angels Gil, as Personal
Representative, forthe Court to issue an order finding Nelson Julio Hernandezin contempt of Court
for failing to dismiss two court proceedings as required by this Court's Order of February 6, 2006
and for i lmposmon of a monetary fine as provided by the February 6, 2006 Order, and the Court,
having reviewed the renewed and updated motion, having heard thearguments of counsel, and

being otherwise fully advised in the premises, it hereupon

. ORDERED and ADJUDGED as follows:
1. Contrary to the express requirements of this Coy 6, #006 Order, Nelson
Hernandez has failed to voluntarily dismiss, with prejudice, the m ke ed Nelson Hernandez |

Ab/s/a/man vs. Maria De Los Angeles Negron, individually, Case No. 04- 13995 CA1 Ointhe general

Jurrsdrctron of the Circuit Court of Miami-Dade County, Florida. Similarly, contrary to the Court's

“Wunmmmrm \V
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Order of February 8, 20086, Nelson Hernandez has failed (o voluntarily dismiss, with prejudice, the
matter styled Nelson Hernandez Abislaiman vs. Maria De Los Angeles Negron and Enrique Lopez
Pereira, Case No. KAC-03-7672(803) in Puerto Rico, San Juan Section. In addition to Nelson
Hernandez failing to voluntarily dismiss the action in Puerto Rico, Nelson Hernandez is in further
contempt of this Court by continuing to prosecute the action in Puerto Rico.

2. NelsonHernandez is'hereby foundto bein contempt of Court for failing to follow the
dictates of this Couri’s February 6, 2006 Order. The Court hereby imposes the following civil
contempt sanctions against Nelson Hernandez: |

a. The Court he(eby imposes a fine of $50,000.00 on Nelson Julio Hernandez

fof his failure to voluntarily diSmi'sses, with prejudice, the actions set forthin
fece V*\.E‘l/‘ —_—

paragraph 1 above. This fine is suspended until Nmax?.?q—z—a- 2007. If
on

Nelson Julio Hernandez voluntarily dismisses, with prejudicé, the actions set
' : ' | 3
forth in paragraph 1 above on or before December 172007, then this fine

will be purged. If Nelson Julio Hernandez fails to voluntarily d'ismiss, with
(3
prejudice, the actions set forth in paragraph 1 above by December 4, 2007,

counsel for Maria De Los Angeles Gil.
b. The fines set forth in paragraph 2b above shall be paid into the registry of
the Court. The Court reserves ruling on the disposition of these funds.

c. On »\]am . \7>/. 200d 4 .00 zmpMm Nelson Julio

Hernandez is ordered to appear before the Court at 73 West Flagler Street,

Room 308, Miami, FL to show cause why a writ of bodily attachment should

not be issued against him because of his continued failure to comply with

2




the February 6, 2006 order of this Court.

d. The Court reserves ruling on imposing financial sanctions against counsel

for Nelson Julio Hernandez.

DONE and ORDERED in Chambers in Miami-Dade County, Florida on this .3 day of

December, 2007.

CC:

NELSON HERNANDEZ
13334 Polo Club Road, #319
Wellington, FL 33414

NORMAN A. FLEISHER, ESQ.
Tescher Gutter Chaves Josepher
Rubin Ruffin & Forman, P.A.
Counsel for Respondent

Suite 107

Boca Raton, FL 33431 .
Telephone: (561) 998-7847

Alba Varela, Esq.
2340 South Dixie Highway
Miami, FL 33133

éﬁzaﬂWﬁ len

Circuit Court Judge
CELESTE HARDEE pUTR.

FAWPOATAWNaNGilWincente\Renewed Minte Show Cause 2 ORDER.wpd
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IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN
AND FOR DADE COUNTY, FLORIDA

PROBATE DIVISION
IN RE: THE ESTATE OF: ' CASE NO.: 01-4874-CP-04
+ JOSE MANUEL HERNANDEZ VICENTE

NELSON JULIO HERNANDEZ CASE NO.: 01-4874-CP-04
Petltloner .

V.

MARIA DE LOS ANGELES GIL, S _
 Personal Representatlve - . ADVERSARY PROCEEDING
Respondent o CASE NO 02-1140-CP- 04

CORRECTED AMENDED ORDER HOLDING NELSON HERNANDEZ IN
CONTEMPT OF COURT FOR FAILURE TO DISMISS ACTIONS PURSUANT TO
'FEBRUARY 6, 2006 ORDER AND IMPOSING A PURGEABLE FINE FOR SUCH

' CONTEMPT AND ORDER TO SHOW CAUSE
THIS MATTER havmg come before the court 1mt1a11y on November 15, 2007‘

_ and agaln on .December 3, 2007 on t_he mo,tlon of responde_nt Mm_a De Los Angels G11, as

| personal 'representat’.ive', for the eourt toiisstue an order Aﬁnd‘tng Nelson Julio Hernandez in
- contendpt of eourt for' failiné'to disnriss two' court proeeedings as 'req'uired by this .eourtts
order of February 6 2006 and for 1mp051t10n of a monetary ﬁne as prov1ded by the
February 6 2006 order, and the court havmg rewewed the renewed and updated motlon |
) _' havmg .h:eard the .argurn_ents‘ of counsel; and bemg otherw13e fu_lly adv1sed 1n1 the

| premises; it ’he_r.eupon, | . | | |

~* ORDERED AND ADJUDGED as follows:

1. Contrary to the e)'tpress requirenlents of this court’s February 6 2006 order,
~ Nelson Hernandez has failed to voluntanly dismiss, w1th prejudlce the matter styled

Nelson Hernandez Ab1sla1man vs. Maria De Los Angeles Negron 1nd1v1dually, Case No.

04-13995 CA-10 in the general juri_sdiction of the Circuit Court of Miami-Dade County,
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Florida. Similarly, contrary to the court’s order of F ebruary 6, 2006, Nelson Hernandez
has failed to voluntarily dismiss, with prejudice, the matter styled Nelson Hernandez
Abislaiman vs. Maria De Los Angeles Negron and Enrique Lopez Pereira, Case No.

KAC-03-7672(903) in Puerto Rico, San Juan Section. In addition to Nelson Hernandez

failing to voluntarily dismiss the action in Puerto Rico, Nelson Hernandez is in further .

' contempt of this court by continuing to prosecute the action in Puerto Rico.

2. Nelson Hemandez is hereby found to be in contempt of court for failing to follow

| the dlctates of this court S February 6, 2006 order The court her_eby imposes the

' followmg crv11 contempt sanctlons agalnst NeIson Hernandez
a.' The court hereby 1mposes a ﬁne of $50 000 on Nelson Hernandez for hrs
*failure to voluntanly distniss, with preJudlce, the‘ actions set forth in pa.ragraph 1 above:.

: Thi.s fine is suspended until December 18, 2007. If Nelson Julio Hernandez voluntarily

dlSI‘IllSSCS ‘with prejud1ce the act1ons set forth in paragraph 1 above on or before _

.December 18, 2007 then this ﬁne w111 be purged If Nelson Julio Hernandez falls to
Voluntanly dlsrmss with preJudlce the actlons set forth n paragraph 1 above by
- December 18 2007, this court hereby i 1mposes an addltlonal fine of $10 OOO per day for

:each add1t10na1 day beyond December 18, 2007 in Wh1ch these act,1ons‘have not ‘been

' vv'dismissed With prejudice. Nelson Julio Hernandez shall serve copies of the notices of

’voluntary dismissal, Wl'[h prejudlce on the court and on counsel for Mana -De Los

Angeles Gil.

b. The fines set forth in paragraph 2a shall be paid into the registry of the court. The

court reserves ruling on the disposition of these funds.




C. On January 3, 2008 at 2:00 p.m. Nelson Julio Hernandez is ordered to appear

before the court at: 73 West Flagler Street, Room 308, Miami, Florida to show cause

why a writ of bodily attachment should not be issued against him because of his

continued failure to comply with the February 7, 2006 order of this court.

d. The court reserves ruling on imposing financial sanctions against counsel for

Nelson Julio Hernandez.

DONE AND ORDERED in chambers, Miami-Dade County, Florida this2> /" day
' of DECEMBER, 2007.

" JUDGE CELESTE HARDEE MUIR
73 WEST FLAGLER STREET

‘ROOM 308
MIAMI, FLORIDA 33130.
305/349-7105

Llf Rlpndlpe

' JUDGE CELESTE HARDEE MUIR

Lcc-
- NELSON HERNANDEZ, 13334 POLO CLUB ROAD, #319, WELLINGTON
. FLORIDA 33414 -

NORMAN A. FLEISHER, 2101 CORPORATE BLYD.,, BOCA CORPORATE

-~ CENTER, STE. 107, BOCA RATON, FLORIDA 33431 , '
ALBA VARELA 2340 SOUTH DIXIE HIGHWAY MIAMI, FLOR_IDA 33133




GLOBAL SETTLEMENT AGREEMENT
Thls Global Settlement Agreement (the “Agreement”), dated this [ 9  day of
NO\/ » 2002, is made among Mar{a De Los Angeles Gil a/k/a Maria de Los Angeles

Lopez Gil, in her capacity as'Executrix and Personal Representative of the Estate of José Manuel

Heméandez Vicente (Miami'-Dade County Florida Circuit Court Case No. 01-04874 Cp (03)) and

—as -Trustee of the- -Manolo and Alicia Heméndez Abls]a1man Trust dated’ December 28 1999 a/k/a Rt

F1de1comlso Manolo and Alicia Hernandez Ablslalman Alicia Ab1sla1man Laura de Hernandez,

and Nelson Julio Hemandez collectively, the “S ettlement Parties”.

THe Settlement Parties agree as follows:

1. beﬁned Temms:

a. 7 “Ancillary proceeding(s)” means any probate proceeding involving the Estate of
Jose Manuei Hemandez Vicente outside MlaLm-Dade County, Florida, inchiding, but not limited

to, any probate proceeding in Puerto Rico.

b. “Gil Parties” means Maria De Los Angeles Gil (sometimes referred to herein as
4Gil”), (i) individually, as Executrix and Personal Representative of the Estate of José Manuel
Heméndez Vicenfe, as Trustee of the Manolo and Alicia Hern4dndez Ab1s1aimén Trust, and her
© spouse, the conjugal partnership constituted by tﬁem her children, heirs, beneficiaries (contingent
_ or otherwise); remaindermen, receivers, trustees, executors administrators, siiccessors and a381gns

and her agents and attorneys.

c. “Estate” means the Estate of José Manuel Hernandez Vicente, including without
limitation,- Gil in her capa01ty as Executrix and Personal Representative of the Estate, and all

entities owned or controlled by the Estate.

d. “Trust” means the Manolo and Alicia Hernandez Aeislaimén Tfust dated December

28,1999, and Gil in her capacity as Trustee of said Trust.

€. “Nelson means Nelson Julio Hernéndez, a/k/a Nelson Julio Hemandez Abislaimaén,

,&/k/a Nelson Heméndez, the son of José Manuel Herndndez Vicente and Alicia Abislaiman Laura, /}é
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f “Dofla  Alicia” means Alicia Abislaiman Laura de Hemandez, a/k/a Alicia

Abislaiméan Laura, a/k/a Alicia Hernandez Ablslarrnan a/k/a Alicia Hermnandez Abislaimén Laura.

g “Probate Action” means the Estate of José Manue] Herndndez Vicente’s probate

proceedmgs currently pending in Miami-Dade County Florida Circuit Court Case No. 01-04874 CP

------------ ~(03),~and the onersary Proceedlngs also” pending in the Circuit Court for Miami-Dade County,

Florida, Probate D1v1sron Case No. O2 1140 CP (03), styled Nelson Julio Hernandez Petznoner; V.

Maria De Los Angeles Gil, Personal Representaz‘zve

_ h. “Effective Date” means the date this Agreement is approved by the Miami-Dade

County Probate Court, which has Junsdlctlon over the Estate of Jogé Manuel Heméndez Vicente.

L “Testamentary Trust” means that certain testamentary trust under the Last Will and

Testament of Jose Manuel Hemandez V1cente dated December 28, 1999

j. | “The Estate of An.me Carohna Hernandez Abrslau:nan” means that probate
proceedmg in Miami-Dade County Florida Circuit Court Case No. 00-1941 CPp 03, and any
ancillary probate proceeding for Anme Carolina Hernandez Ablsla1man in Pueﬁo Rico or any other

Junsdmnon

2. Purpose. The purpose of this Agreement 1s to effect a binding, final and irrevocable global
settlement between and among the Settlement Parties, No party hereto is admitting to any
wrongdoing by enten.ng into this Agreement. Rather, the partles believe it is in each of their
respective best intérest fo resolve any and all disputes, controvers1es and clauns between them as

provided herein,

3. Transfers to Nelson.

a. Gﬂ in her capacﬂ'y as Trustee of the Manolo and Ahc1a Herndndez Abislaiman
Trust, shall transfer the followmg assets to Nelson w1th1n five (5) days of the Effective Date of this

Agreement:
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L. $550,000.00 to Nelson, oum'gl_lt and free of Trust. This payment shall be

made to the trust account of Adorno & Yoss, P.A.

2. By quitclaim deed to Nelson or his designee, all of the Trust’s real property

located 1n Polk County, FL, (the “Polk County Property”), legally described in Schedule 3.2.2

3. The jewelry (“J ewelry”) described in the schedule attached hereto as Exhibit
: ' \ : _

-“A,” and made a part héreof,

The physical transfer of the Jewelry shall be done in the following manner:
At a time to be mutually agreed~upon, Nelson and Gil will 80 1o, the bank where the Jewelry is
located in safe deposit boxes. (collectively “S,afe Deposit Box™), each accompanied by a legal
representative from the law firms of Adorno &.Yoss and Ferrell Schultz, respectively. Nelson,
under the supervision of the legal representatives, will inspéct the Jewelry to confirm that it is al] as
described in the attached .Exhibit “A”. If Nelson so confirms, ke will a_ckhowledge in writing ﬁ—lat
he has inspected the J ewelry and accepts it as so inspected. He will deliver the signed
acknowledgement to the 1ega.1 representative from Ferrell Schultz,” whereupon the legal
representative from Ferrell Schultz shall deliver the §afe Depo§it Box’s keys (and any paperwbrk’
required by ’ghé bank to transfer the ownership of the Safe Dﬂeposit Box to Adomo & Yoss as

escrow agent.for Nelson) to the legal representative from Adorno & Yoss,'iﬁ escrow, to be held by

Adomno & Yoss in escrow until such time. as the Releases are released from escrow. The exchange
of the above-referenced signed ‘acknowledgement and Safe Deposit Keys as above stated shall

constitute the physical transfer agreed to herein.
b. ‘Dofia Alicia shall transfer her interests in the following properties to Nelson:

1. By quitclaim deed, thé rea] property located in Pahﬁ Beach County, Florida
(the “Polo Club” property), legally described in Schedule 3.b.1 attached hereto, together with all
the furniture, fumnishings, and equipment therein located, if any.
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With regard to the Polo Club property, there is aﬁ existing first mortgage in favor of Chase
Manhattan Mortgage Corporation, with an approximate outstanding proncipal balance of
$65,000.00 (the “Mortgage”), under loan No\. 0909492126, which Mortgage shall be paid.off and
satisfied by the Trust, within fifteen (15) days from the Effective Date.

!
i

“Car”). This transfer of title of the Car to Nelson shall be on an “as is, where is” basis, and Nelson

shall be responsible for any and all costs, payments, expenses, and liabilities to third parties

. regarding the Car, whether now outstanding or arising in the future, and shall be responsible for

any and all insurance related to the Car. Nelson hereby represents and warrants to Dofia Alicia

that, to the best of his knowledge, there are no outstanding claims or liens regarding the Car,

. matured or 'unmatured, and specifically, that the claim from Foreign Affairs Auto, Inc., as lienor,

pursuant to the Labor and Storage Notice of Claim of Lien and Propos.ed Sale of Vehicle dated
J anuary.’ 22,2002 has been paid. Nelson shall indemnify and hold Dofia Alicia harmless from any
damages, costs, or expenses Dofia Alicia may suffer, including reasonable attornéy’s fees, resultin g

from any misrepresentations hereunder.

. All items listed in this Section 3 to be transferred to Nelson, shall be
delivered in escrow to Adomo & Yoss, P.A. (except the Jewelry, as to which Adorno & Yoss will
Teceive in escrow the Safe Deposit Key and the Car, which has already beeﬁ transferred to N.elson}',
and is hereby instructed not to release ﬂgm escrow until Aaomo & Yoss, P.A. has delivered to

Ferrell Schultz P.A. the release_s rgferred to in Section 4 below.

4, Release. The parties agree to exchange mutual general releases in the form attached hereto

as Composite Exhibit “B” and to execute these releases contemporaneously with the execution of

727 The 1984 Mercedes Benz 280 SEL, VIN #WDB1260331A026446 (the

this Agreement. However, the releases shall be held in escrow by the attorney for the party

executing the release until such time as the transfers of assets set forth in Section 3 above and
execution and deliveries set forth in Sections 5 and 8 below have beeq completed. The releases

shall be.exchanged by the attorneys for the respéctive parties within two (2) days after the transfers

and deliveries referenced in Section 3, 5, and 8§ are completed. Nothing herein contained shall
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prevent Dofia Alicia from, in the future, voluntarily naming Nelson as a beneficiary of her estate or

of any trust for which she has the power to name a beneficiary.

\

5. Notice of Voluntary Dlsmlssal Concurrently with the entry of a Court order approving this

Agreement Nelson shall deliver, in escrow, to Adorno & Yoss, with copies to Ferrell Schultz,

T PIALTAR executed Notice “of Voluntary Dismissal, with preJudme of that certain adversary
proceeding currently pendlng in the Circuit Court for MlamJ-Dade County, Florida, Probate
Division, Case No. 02-1140 CP (03), styled Nelson Julio Herndndez, Petitioner, v. Marza De Los
Angeles Gzl Personal Represem‘atzve Adomo & Yoss, P.A. shall file in the said Court said Notice
of Voluntary Dismissal, with a copy to Ferrell Schultz, P.A., concurrently with delivery to Ferrell
Schultz, P.A. of the releases set forth in Section 4. Additionally, Nelson and his \attomey and the
aﬁoméys fbf ﬂ1¢ .Estate and for Dofia Alicia shall make a special appearance in court to present and

enter into the record of the said Probate Action the terms of this Agreement.

6. Attorneys Fees and Costs.. Each of the Settlement Parties shall bear their own attorneys fees
and costs in c.on.nectio_n with the preparation and execution of this Agreement, as- well as in
connection with all the matters related to the Estate, the Probate actions, and any Ancillary
proceedings, both n Puerto Rico and in Florida, except that Nelson shall pay all documentary
stamp taxes, surtax, if any, récording fees, and any other costs related to the transfer and recording
of the Polk Co‘unfy Property and the Polo Club Property, and Dofia Alicia and/ or-the Trust shall pay |
reasonable legal fees or costs related to the services to be provided by the attorney in fact under the .

Specml Power of Attorney described in Section 8 below. }

7. - Indemnity. Dofia Alicia and the ITJ:’IJS'[ (collectively the.“'Indemnitor”) jointly and severally,
shall mdemmfy and hold Nelson harmless from any estate tax lidbility (“Estate Tax Llablhty”)
u:nposed on the estate, of Jose Manuel Hemandez Vicente by the taxing authorities of The United
States of America, Florida, or Puerto Rico, as a consequence of the death of Jose Manuel
Hernandez Vicente. As a condition of this indemnification, Nelson hereby agrees, within five (5)
calendar days of receipt thereof, to provide Indemnitor’s attorneys as set forth in this Ag,reemént
with copy of any and all notices, correspondence, inquiries or claims he recewes written or oral,

" from the United States Internal Revenue Service, the Florida Department of Revenue, the Puert
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