







































































(ABAp: O2-3).

Not only did Nelson acknowledge before Judge Korvickinthe probate division
that it was appropriate for her to issue orders affecting the status of these cases, but
he made the same claim before thecircuit court yvith jurisdiction over the Miami-
Dade tortious interference case. S\“p.eciﬁcally, Nelson file a showirlg of good cause

wherein he explained that no reoor'd activi—ty was _permissible in the tortious

' 1nterference case because of the order of the Probate Court staymg all actrvrty inthe

circuit court case. (ABAp P). The 01rcu1t court agreed that Nelson by presentmg'

- the Court with a copy of the stay order 1ssued by the Probate Court had demonstrated

o good cause for the lack_ of act1v1ty' and_ did _not drsmlss the t_o_rtlous __m_terfer ence suit.

(ABAp: R).
. Under_ these circumstanees; it is'hypocr‘i‘tioal for N'elson to now argue that the
" order currently under appeal -.is‘_erroneous because it effects thefcoridu'e-t ofthe tortious

| i‘n-terferenoe actions. Alitigant cannot in the oourSe of ‘I’itigat-iOn o'o'cupy ineonsistent

, and contradrctory posmons Montero V Com@grabhlc Corooratlon 53 1 So. 2d 1034

1036 (Fla 3d DCA 1988) In 2004 when it was convement for Nelson Hemandez _‘
| '.he aolmo‘WIe_dged and_agreed’that-the Probate Court ha‘d ad_equate Jurr_sdlctlon toissue

orders staying Nelson's ae_’tivities in these other cases. Now, a'_s;p'a_rt ofhiseffortto - .

further thwart the GSA, Nelson is -suddeniy taking the opposite view - that the
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Probate Court cannot issue ordersthat effect the proceedings in Puerto Rico and in
the General Jurisdiction of Miami-Dade County, F lorida. This clear contradiction
perfectly illustrates the type of conduct barred by the doctrine of judicial estoppel:

A "Where a party assumes a certain position in a legal proceeding; and
succeeds in maintaining that position, he may not thereafter, simply
' because his interests have changed, assumed a contrary position,
- especially if be to the prejudice of the party who has acquiesced in the-
- position formally taken by him." This rule, known as judicial estoppel :
" "generally prevents a party from prevailing in a phase of the case on an
- argument and then re1y1ng ona contradlctory argument to prevall in o
' another phase S Se : ‘

, New Hamnshlre VS. Marne 532 U.S. 742, 749 (2001)

A clarm made ora posmon taken ina former actlon or Jud101al proceedmg will,
b ’_m general estop the party from makmg an 1nconsrstent cla1m or taklng aconflicting -

- "v'posmon ina subsequent actron or Jud1c1al proceedlng to the preJudrce of the adverse .’ :

' party Town of Oakland VS Mercer 85 1 So 2d 266 268 (Fla Sth DCA 2003) Grau

B | - ¥s. Prov1dent L1fe and Accident Insurance Cornpany 899 So 2d 396 (Fla 4th DCA o L

B "2005) By prevalhng on the stay mot1on and agreemg that the stay Would apply to

'f'these other cases Nelson Hernandez is now Judlcrally estopped from argumg that the e

.order ‘curren‘t-l'y under appeal'ls 1rnproper,;because thrsfsa_rne. Proba‘te '»COurt 1ssued an

¥

’order effectlng these other cases.

A number of cases from the 3rd DCA 111ustrate how the doctrlne of Judrcral :
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estoppel is applied. In essence, these cases prohibit a party from taking a position in
one context and taking the opposite position in another context. For example, in Kerr
VS. Fernandez, 792 So0.2d 685 (Fla. 3rd DCA 2001) a litigant accepted real property
by ‘constru'ctivie delivery of a deed, yet challenged someone else's right to receive
property in exactly .the same manner The 3rd DCA would not allow such
"approbatmg” and "rleprobatlng i assert1ng a rlght in court."Id. at 688 In Tuerk V.

| Tuerk 680 So. 2d 1090 (Fla 3d DCA 1996) the 3rd DCA ruled that a party was. . |
- precluded from clalmrng that an order proh1b1t1ng dlstrlbutlon of assets Was‘

1mproperly 1ssued when that same party had prevrously consented to the order In | -

'Montero vs. ComnuGranhlc Cornoratron 531 So 2d 1034 (Fla 3rd DCA 1988) a

party was not permltted to deny the ex1stence of a contract Whlle at the same trme

. seek to enforce the hm1tat1ons perrod set forth in the contract F1nally, in Broudy VS

g roudy 423 So 2d 504 (Fla 3rd DCA 1982) a party to an agreement 1ncorporated‘_ A o

K - 1nto a ﬁnal Judgment of dlssolutlon of marrrage was not permltted to deny that the

o agreement was modrﬁable vtfhen she had ﬁled a Cross- petrtlon for mod1ﬁcatron of the. \

| '. agreement All of these cases dernonstrate that Nelson Hemandez cannot now clarm' .
- _' that the order onappeal 1s erroneous because it effects proceedrngs 1n the tortlous ) |
mterference ca‘ses because he has preV1ously acknowledged agreed and asserted that’ |

orders -from,the P_robate Court can‘have effect in these proceedrngs. :
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Additionally, the cases cited by the Appellant in support of his contention that
the Probate Court exceeded its authority when it directed the Appellant to voluntarily
dismiss the tortious interference cases are distinguishable. Unlike the litigant in

Weaver v. Board of Leon County, 869 So.2d 929 (Fla. 1st DCA 2005), the instant

Probate Court has authority to prohibit Nelson from engaging in the Miami and

Puerto Rico tortious,interference actions because Nelson contractually agreed to give o

- the Probate Court that authorrty “The GSA clearly proh1b1ts these actlons and the ‘

"'order approvmg the Jomt motlon to approve the GSA expressly prov1des that the = - o

Probate Court retains "Jur1sd10t10n over the partles for the purpose of enforcmg the

- terms of the settlement agreement fi (A BAp B). Morever, in the GSA Nelson agreed. - :

, "that the Probate Court of Mlaml Dade County, F lor1da shall retain jurisdiction over
the Settl'em'ent P.arties and venue fOr ‘disp_utes arisin'g Wijth regard to enforcement »a_nd;‘ "

1nterpretatron of th1s Agreement are vested in and lrmrted to the C1rcu1t Court o

: Eleventh Jud1c1al C1rcu1t1n and foeraml-Dade County, Florrda " (ABAp A8) The o

'- Probate Court has the authorlty to-1ssue orders effectmg.these other unauthorrzed -

' proceedmgs because 1y Nelson agreed that the Probate Court excluswely has the P o

authorrty to, 1nterpret and enforce the agreement and 2) Nelson agreed that Probate o

- Court retained jurls'dr_._ctvlon over hls_ perso‘nfor thepurpose of enforemg,the terms of
the GSA.
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For similar reasons the Appellant's reliance on Hotchkiss v. Martin, 52 So.2d
113 (Fla. 1951) is also misplaced. Nelson contractually agreed to submit himself
personally to the jurisdiction of the Miami—Dade Probate Court, and to give that court
the exclusive authority to interpret and enforce the Global Settlement Agreement.
That Court has now determined that Ne_ISOn breached the GSA by ﬁling the tortlous .
interference actions, and that C.ourt ean- and has comp.elled Nelson to comply withthe
o GSA by drsmlssmg both of these actrons It's t1me for Nelson to comply Wrth the
GSA and W1th the orders of the Probate Court o | |

- III. THE GLOBAL SETTLEMENT AGREEMENT PRECLUDES ANY
-~ CLAIM FOR TORTIOUS INTERFERENCE

" A. . No Expectancy and No Damages

In Argument Bin the Initial Br1ef the Appellant addressed the merrts of his
‘purported clarm for tortious 1nterference argulng that he has Vrable cause of actlon’ ‘
: H(In1t1al Br1ef at p: 10 12) The essence of the Appellant's argument is that the post— o
' settlement estate plannmg documents executed by Dona Al1c1a 1mproperly depr1ved
him of his purported 'Y_I.Le.grtma-Est"rroata'-‘_under' Puerto than law_._ Nelson_ has no =
- cause of action for tortlous inter.ferenee becauseh1s purport_ed 'elaim fails to s;atisfy'

- two ?of thel _four | e’lementﬁs“- r"or tortlous 'interfer:enfce‘ claim Under_d» Florida Jaw.

" Specifically, a t/iable claim for tortious interferenoe re‘quires,'the? existence of an
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“expectancy, and it also requires damages. Whalen v. Prosser, 719 So.2d 2 (Fla. 2nd
DCA 1998).- Under the terms of the settlement agreement, Nelson can have no
expectancy to inherit from his mother because the releases which Nelson Hernandez
~ signed provide that his mother is permitted to execute post-settlement estate planning
documents which do not provide for him. All that is required under the release is that
_-Neison -he provide_d with a copy of the post-settl_ement estate planning documents
- -fplloWin_g her de.ath, which was done. The release then states that in _the event Nelson
| 1s ot pro‘v—ided for under the post—settlement estate planning docu_rrients, he is fo be
L 'treated as 1f he predeceased his mother Since, pursuant to. the terms of the’GSA
- Nelson predeceased his mother he can have no expectancy to 1nher1t frorn her nor
is -he entitled to any »dandages for her decision not to 1nclude-h1m' in h_er estate plan.
The felé‘asésj"_ enpressl.y and intentionally deprit/e_ hrmof a'ny rernedy bjprohibiting |
- | _hirn frorn a-ppearing} in »anyv estate proceeding ‘an_d treati.n'g_‘hi‘rn as’if\hepredecea.sed his .
| mother B | . | | |

' :,‘B{' ‘No Legltma Estrlcata Because Dona Ahcm, By Nelson S Own
Acknowledgment was. Not Resident of Puerto RICO .

Dur‘ing theora’l argument of the preVious appea“l Nel’so’n s c,ou‘nsel avrg_u'ed .that o
Nelson was entitled toLe gltrna Esfrlcata under Puerto Rlcan law because Dona A11c1a

- 'was purportedly a re51dent of Puerto- R1co (ABAp Q at 3 45-3: 50) However as
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was made clear by Gil's counsel during the oral argument, this allegation was
demonstrably false. Nelson has no Legitma Estricata rights from his mother under

Puerto Rican law because his mother was not a resl’dent’ of Puerto Rico when she

died. One of the documents which is part of the GSA is a power of ‘attorney exeout.ed
by Nelson which explicitly acknowledges that Dona Alicia was a resident ot .the S-tate
of Flor1da (ABAp SZ) Acoordmgly, Nelson cannot claim Legrtma Estnoata rrghts : l-j

| vunder Puerto R1can law for his 1nother who was snotevena res1dent of Puerto R1co -
' 'mother's‘residency.‘

‘C? LegltmaEstrlcata Previously Con51dered and Re_]eeted |
Nelson s cla1m to have Legitma Estricata rlghts under Puerto R1oan law was |

o iconsrdered and reJeoted by the Probate Court in 2004 Nelson was olarmrng these .

e _»same rrghts at that t1me and in it's l*“ebruary 27, 2004 Omnibus O .rder the Probate

| Court expl101tly denred Nelsons mot1on to apply the ClVll oode of Puerto Rlco

-(ABAp L3) In the appeal of the 2004 Omnibus Order Nelson once agam argued o |

that these purported Leg1tma nstncata rlghts survwed the GSA (ABAp Q and Tl4) | .

N Thrs Court afﬁrmed the . Probate Court's February 27 2004 Omrnbus Order X o

' }Hernandez V Grl 907 So. 2d 537 (Fla 3d DCA 2005) Because th1s same 1ssue has

_ been prev_rously ht1gated_ between the 1nst-ant partles,»_ and'beoause ._the Probate Court_ .
25
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and this Appellate Court have previously ruled on this issue, Nelson's attempt to
claim an interest pursuant. to Legitma Estricata is barred by the doctrines of res

judicata, collateral estoppel, anh law of the case. Florida Department of

Transportation v. Juliano“,. 801 So.2d 101 (Fla. 2001); State v. McBride, 848 So.2d

287,290-291 (F la. 2003:)’. The fact that this court's affirmance of the Omnibus Order
was a per curiam deci'sidn does -not prevent the applieation of the law ef the -case
doctrme Mltzenmacher v, Mltzenmacher 656 So.2d 178 179 (F la. 3d DCA 1995)
D. Nelson Walved All nghts V
Even 1f Nelson had Legltma Estr1eata rights, the releases Wthh he s1gned
walved any such rlghts Walver is the voluntary rehnqulshment ofa known rrght ‘

‘Major League Baseball V. Morsani 790 So 2d 1071 (Fla 2001) nghts Wthh may

. be conferred by statute contract or the constitution may be Walved by a beneﬁc1ary

~of such r1ghts Colomal Pennv Crossel 443 S0.2d 1030 (Fla Sth DCA 1983) To

, the extent Nelson Hernandez enJ oyed any such ol ghts by executm g the releases Wthh -

: ,I‘were part of the GSA he knowmgly and Voluntarlly rehnqulshed these r1ghts and S

cannot now seek to. enforce them '
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CONCLUSION

For the foregoing reasons, the February 6, 2006 Order should be affirmed.

DATED this 7th day of November, 2006.

Respectfully submitted,
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