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Manolo's will, filed in probate, named Maria De Los Angeles Gil as personal
representative of Don Manolo's estate. (Ap:B20; E170). Ms. Gil was a business
assistant of Don Manolo's. (Ap:E169). Ms. Gil was also identified as the trustee of
thé irrevocable trust. (Ap:E169 ).

Nelson Hernandez filed a petition to reyoke the will. (Ap:G233)j He
eventually entered into a global settlement agreement, and the probate court entered
an order on December 3,2002 apprdving the settlement. (Ap:B24,54). The settlemeﬁt
agreement was between Nelson, his then living mother and Ms. Gil as personal
representative of Don Maﬁolo’s estate and the trustee of the irrevocable trust.
(Ap:B54). The settlement agreément contained three releases. (Ap:B70, 73). First,
Nelson released his interests in Doﬁ Manoio's estate, a testanientary trust created
under Don Manqlo's will, and Gill as personal representative and trustee. (Ap:B70).
Second, Nelson released his interest, if he had any at all, iﬁ the irrevocable trust.
(Ap:B71). The third release went from Nelson to his mother. (Ap:B73).

Nelson then received personal and real property as called for in the settlement
agreement. (Ap:B55-57). On February .3, 2003, Nelson's mother created a new last
will and testament and arevocable trust nominating Gil as personal ;epresentative and
trustee. (Ap:G172). Approximately five months later, Dona Alicia died. (Ap:B174,

G174).
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Nelson filed a series of pleadings and legal challenges to the probate and
administration of his mother's will. (Ap:G233). In response Gil filed a motion to
enforce the global settlement agreement. (Ap:G233). On February 27, 2004 the
probate court entered an omnibus order enforcing the global settlement agreement and
denying Nelson any relief. (Ap: G222-24). Nelson unsuccessfully sought review of
thét order in this Court. (Ap:Al). |

We now turn to the conduct and actions taken by Neison which gaverise to Gil
filing a "revised second motion to enforce settlement agreement” and resulted in the
order being challenged in this appeal. According to Gil, on April 28, 2004, Nelson
sent a letter to Salomon Smith Barney in Puerto Rico requesting information
regarding trust assets. (Ap:B5). Gil alleged this was the second such letter sent by
Nelson. (Ap:B5). Next, Gil alleges that Nelson was impermissibly prosecuting‘a
lawsuit in Pueﬁo Rico against her. (Ap:B5). Third, Gil alleged that Nelson filed a
lawsuit in the general jurisdiction division of the 11th Judicial Circuit, Miami-Dade
County, Florida, rhaking claims that were barred or released by the glo.bal settlement

agreement.! (Ap:B6). Finally, Gil complained that Nelson was taking action

I Nelson sued Gil for tortious interference with an inheritance and imposition of a
constructive trust. (Ap:E168). Gil responded by moving to transfer the case from the
general jurisdiction division to the probate division and moving to dismiss for failure

(continued...)
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involving real property in Puerto Rico that was owned by his mother's estate and he
was writing letters to accountants in Puerto Rico asking for information about his
mother's trust. (Ap:B6).

- The trial court conducted a hearing on the revised second motion on January
6,2006. (Ap:Cl 12). Nelson argued that the Puerto Rico lawsuit was against Gil and
~ her husband and not subject to the settlement agreement. (Ap:C121-28). He also
~argued fhat the 2004 general jurisdiction lawsuit was for post settlement tortious
conduct not subject to the settlement agreement and release. (Ap:C121-28). .

The court entered an order granting the revised .seconc.l fnotion finding that
Nelson's acﬁons, as set forth in the motion, "constitute further violations of the GSA."
(Ap:F220). The court then Weﬁt on to require Nelson to "file a Notice of Voluntary
Dismissal, with préjudice, of a case filed ih the general jurisdiction of the 11th
Judicial Circuit"; "ﬁlé a Notice of Voluntary Dismissal, with Prejudice" of the Puerto

Rico case; obtain permission of the probate court before taking "any action involving

!'(...continued)
to state a cause of action. (Ap:E153, 156). As this new lawsuit was filed during the
pendency of the first appeal, the parties entered into an agreement in the probate court
to stay prosecution of the general jurisdiction case. (Ap:E146-50). When the first
appeal was concluded, Gil never sought resolution of her pending motions in the
general jurisdiction court where they remain pending, subject to the probate court
order in this appeal. (Ap:D136).
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his parents, their estates, their trust(s), or" or respondent; "cease any and all
involvement" in certain specified estates and trusts "either in Miami-Dade County,
directly or indirectly (through his agents or attorneys) contact or attempt to contact
accountants, brokers, banks or any other party in the United States, in Puerto Rico,
or anywhere in the world, regarding the assets of " his deceésed parents, or attempt
to obtain information about them. (Ap:F220-24).

Nelson seeks review of this order.
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SUMMARY OF THE ARGUMENT

Nelson Hernandez does not challenge his prior settlement agreement, doesnot
question the authority of the lower court to enforce the settlement agreement, doesnot
suggest that a party should not follow court orders. He does challenge, however, the
authority of the lower court to require him to voluntarily dismiss a lawsuit, both here
and in a foreign jurisdiction. He does question the application of a mandatory
“yoluntary dismissal” obligation. He further challenges the lowér court’s decision to
enjoin him from conduct anywhere in the world. The sum and .substance of
appellant’s argument isa challenge to tﬁe excessive, far reaching and global reach of

the lower court’s order.
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ARGUMENT

A. Order contradicts voluntary dismissal rule

The probate court has ordered Nelson to file a "Notice of Voluntary Dismissal,
with prejudice,” of the general jurisdiction division case. Fla.R.Civ.P.1.420(a) gives
a party the absolute ri ght to voluntarily dismiss the claim.? Patterson v. Allstate, Ins.
Co.,, 884 So.2d 178 (Fla. 2d DCA 2004). The probate court's order contradicts the

wvery notion of a "voluntary dismissal".

By contrast, a party may move for an invoiuntary dismissal for failure to
comply with a coﬁrt order or the Rules of Civil Procedure, Fla.R.Civ.P. 1.420(b), or
obtain an involuntary dismissal based the merits of the claim or a failure to respond.
See Fla.l){;CiV.P. 1.140(defensive motions),1.480(directed verdict), 1.500(default),
1.510 (summary judgment). But the order requiring voluntary dismissal does not
appear iﬁ the Rules of Civil Procedure.

We think the court exceeded its "divisional jurisdiction" as explained by Judge
Ramirez's concurring opinionin Garcia—Roqué v. Roque-Velasco,855 S0.2d 668, 669
(Fla. 3d DCA 2003) (Ramirez, J. concurﬁng): "In The Interest of Peterson, 364 So.2d

98, 99 (Fla. 4th DCA 1978), states that “[a]ll circuit court judges have the same

2 None of the timing or counterclaim limits of Fla.R.Civ.P. 1.420(a) apply here.
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jurisdiction within their respective circuits . . . . The internal operation of the court
system and the assignment of judges to various divisions does not limit a particular
judge's jurisdiction.” See also Maugeri v. Plourde, 396 So.2d 1215, 1217 (Fla. 3d
DCA 1981) (“We think it appropriate to comment that every judge of the circuit court
poss’essés the full jurisdiction of that court in his of [sic] her circuit and that the
various divisions of that court operate in multi-judge circuits for the convenience of
the litigants and for the efficiency of the adﬁlinistration of the circuits' judicial-
business.”).

In this case, the general jurisdiction suit was filed in June 2004. Gil filed a
motion to transfer the action to probate and a motion to dismiss. Néither motion was
heard before the probate court entered an order on October 26, 2004 approving the
agreement of Gil and Nelson to stay the general jurisdiétion matter while the first
appeal was pending. When the appeal was concluded, however, Gil never sought
disposition of her pending motions in the general jurisdiction case, instead she chose
to pursue the route leading to this appeal.

Given the previous filings of motions to transfer and dismiss by Gil, the proper
procedure dictates pursuit of those motions in the general jurisdiction, not an end run
motion in the probate court. Gil asked the general jurisdiction court for affirmative

relief (transfer) and sought disposition of Nelson's complaint on the merits. She did
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not, however, follow through in that division where the relief was first sought.

B. Dismissal (voluntary or otherwise) of complaint improper

Although our argument is predicated on a procedural analysis, we feel
compelled to address whether the court (general jurisdiction or probate) could have
dismissed the complaint on the merits. Nelson's 2004 complaint filed in the general
jurisdiction division asserts claims against Gil for tortious interference with
inheritance and imposition of a constructive trust.

Taking the allegations as true, Nelson alleges that Gil exerted undue inﬂuence
~ over Dona Alicia (Nelson's mother) and engaged in numerous instances of improper
conduct after entry of the global settlement agreement resulting in an elimination of
Nelson's inheritance from his mother. Specifically, Nelson alleges that excepted from
the global settlement agreement and release to his mother is a claim based on
"Legitma Estricata", i.e. the minimum portion of the estate that Puerto Rican Law
requires the offspring of the decedent receive from the estate and as expressed by
Dona Alicia in her original last will and testament. Nelson did not discovery or learn
abont the new will and its drastically different provisions from prior wills, or the
alleged undue influence of Gil, until after his mother's death which occurred after the
global settlement agreement. See Susan Fixel, Inc. v. Rosenthal & Rosenthal, Inc.,

842 S0.2d 204, 206 (Fla. 3d DCA 2003)(“Because a ruling on amotion to dismiss for
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failure to state a cause of action is an issue of law, it is reviewable on appeal by the
de novo standard of review. When determining the merits of a motion to dismiss, the
trial court's consideration is limited to the four corners of the complaint, the
allegations of which must be accepted as true and considered in the light most
favorable to the nonmoving party.”).

The elements of the tort of interference with an inheritance include: (1) the
existence of an expectancy; (2) intentional interference with the expectancy throﬁgh
tortious conduct; (3) causatibn; and (4) damages. Whalen v. Prosser, 719 So.2d‘2,
5n.2 (Fla..Zd DCA 1998) (citing "Allen v. Leybourne, 190 So.2d 825 (Fla. 3d DCA
1966) (establishing cause of action when there is strong probability that testator's
intention to make bequest to plaintiff would have been carried out but for wrongful
acts of defendant)"). In this case each element is plead in th¢ general jurisdiction
complaint. | |

At the hearing on the enforcement motipn (and as argued in the motion to
dismiss) Gil asserted the defense of releasé and specifically cited the probate court
to the releases that were a part of the ngbal settlement agreement. A releaée,
however, "is only binding on claims which had matured at th;e time the release was
signed." Mulholand v. USAA Ins. Co., 771 S0.2d 56, 569 (Fla. 2d DCA 2000); see

Hold v. Manzini, 736 S0.2d 138 (Fla. 3d DCA 1999). Nelson was entitled to present
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evidence and testimony not only on his post settlement intentional tort claims, but in

response to the defense of release.

C.  Order exceeds authority by requiring dismissal of Puerto Rico lawsuit

The probate court has ordered Nelson "to file a Notice of Voluntary Dismissal,
with Prejudice, of the matter" in Puerto Ricd. The trial court exceeded its.authority.

In Weaver v. School Bd of Leon County, 896 So.2d 929 (Fla. 1st DCA 2005),
the trial court prevented the plaintiff from filing administrative and court actions
agaihst the school board, without limitation. The Second District reversed holding
that the lower court's authority Was limited to the courts within the jurisdiction of the
trial court, and not beyond. Id. at‘930-31. See Hotchkiss v. Martih, 52 S0.2d 113,
114 (Fla. 1951) ("A court created within a sovereignty is necessarily limited as to its
sphere of direct action on persons and things, real éétate and chattels within that
sovereignty.").

Nelson's Puerto Rico lawsuit is not before or subject to adjudication by the
probate court, yet the probate coﬁrt‘s order requiring dismissal of that action
adjudicates that dispute.. The probate cc;urt far exceeded its authority by requiring
Nelson to dismiss the Puerto Rico lawsuit. |

Furthermore, the probate court was in no position to discuss or decide the

merits of the Puerto Rico lawsuit. The probate court did not have the entire Puerto
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Rico court file before it or translated copies of the Puerto Rico filings. It merely had
the parties' argument and general statements about the foreign litigation.

D. Probate court order is in the nature of injunction and cannot stand

Finally, we address the extent and scope of the probate court's order which
prohibits Nelson from various acts or actions. Specifically, the probate court order
requires Nelson to "first file a motion before this Court . . . . [and] shall not be
permitted to take any action involving his parents, their estates, their trust(s), or Gil
without first obtaining an order from this court authorizipg such action." Nelson‘is
further "Ordered to cease any and all involvement" in his parents' estates and trusts
"either in Miami-Dade County, Florida or in Puerto Rico, or in any other
jurisdiction." Nelson is further proscribed from contacting or attempting to contact
- "accountants, brokers, banks or any other‘part‘y in the United States, in Puerto Rico,
or anywhere in the world" regarding his parents assets or trusts. And Nelson cannot
* obtain information about Gil or his parents.

We first point out that nothing in Gil's revised second motion gave Nelson
notice that such draconian relief would be sought. Gil's motion relief request was
limited to a finding that Nelson had breached the settlement agreement, sanctions and
the dismissal of the general jurisdiction lawsuit and Puerto Ricc; lawsuit.

Nelson was entitled to notice that Gil intended to enjoin him from future
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conduct, especially giveﬁ the world wide reach of the court's order. A party is
certainly entitled to know whaf claims are being asserted against that party and what
issues are in dispute. See generally DeChellis v. DeChellis, 925 So.2d 379 (Fla. 4th
DCA 2006); Allman v. Merdith Corp.,451 S0.2d 957 (Fla. 1st DCA 1984). Gilmade
no mention about putting Nelson in a box. Gil made no mention that she intended to
have the court prevent Nelson from obtaining information about his parents, imposing
a pre-requirement on filing suit, extending the authority df the court to the entire
woﬂd, or any of the unusual relief included in the order.

CONCLUSION

Based on the foregoing argument and authority, we respectfully request this

Court reverse the order below.
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