IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT IN AND FOR MANATEE COUNTY, FLORIDA


PROBATE DIVISION

IN RE:  ESTATE OF


File No. 200X-CP-XXXX
              XXX X. XXX,

Division Probate

Deceased.
MEMORANDUM OF LAW IN OPPOSITION TO THE STATE OF FLORIDA, AGENCY FOR HEALTH CARE ADMINISTRATION’S OBJECTION PETITION TO DETERMINE HOMESTEAD STATUS OF REAL PROPERTY AND FINAL ACCOUNTING AND PETITION FOR DISCHARGE

XXX X. XXX, JR.,  personal representative of the estate of XXX X. XXX, deceased, by and through the undersigned counsel, hereby submits its memorandum of law in opposition to the Objection to Petition to Determine Homestead Status of Real Property and Objection to Final Accounting filed by the State of Florida, Agency for Health Care Administration (hereinafter, “AHCA”):

Facts

1.
XXX X. XXX passed away on October X, 200X, a resident of Manatee County as evidenced by a death certificate recorded in Official Records Book XXX Page XXX, Public Records of Manatee County, Florida.
2.
The death certificate, as well as the records of the Manatee County Property Appraiser and the Manatee County Tax Collector all indicate that the primary residence of the decedent was upon the following-described property:

Unit #XX of XXXXXX, a Residential Cooperative, according to Exhibit "B" (Plot Plan) of the Master Form Proprietary Lease recorded in Official Records Book XXX, Pages XXX-XXX, of the Public Records of Manatee County, Florida.


3.
Mr. XXX’s ownership interests in the above-described property were evidenced by a Memorandum of Proprietary Lease recorded in Official Records Book XXX, Page XXX (See attached Exhibit “A”), a Department of Motor Vehicles title certificate, and a membership certificate representing ownership of the shares of stock in the cooperative corporation. 


4.
Mr. XXX applied for and obtained a homestead property tax exemption pursuant to Article VII, Section 6 of the Florida Constitution and Florida Statutes Section 196.041.  The exemption was in place at the time he passed away, as evidenced by the Property Appraiser and Tax Collector records.  (See attached Exhibit “B”) 


5.
Mr. XXX’s Last Will and Testament, admitted to probate on November X, 200X, made no specific devises and allocated the residue of his estate to his children:  XXX XXX, XXX XXX, XXX X. XXX, and XXX XXX. 


6.        Mr. XXX was not survived by a spouse  or minor child. 

7.       The residence in which Mr. XXX resided was situated upon a unit assigned to him measuring less than 160 acres, and was located outside of any municipality.

8.        There are no disputes or objections raised by any interested party with regard to the above-referenced facts. 

Legal Argument

The analysis of the homestead determination in this matter should be taken in the following steps:

Is this a “Devise and Descent” or “Protection from Creditor Claims” case?

What form of ownership is required for “Protected Homestead” in the probate context? 

Does the decedent’s protection against creditor claims inure to the beneficiaries in this estate?

Does Article X, §4 apply only where creditor seeks a forced sale of homestead?

Is this a “Devise and Descent” or a “Protection from Creditor Claims” Case?


Southern Walls, Inc. v. Stilwell Corporation, 810 So. 2d 566 (Fla. 5th D.C.A. 2002), pointed out the three contexts in which homestead protections are analyzed.  These contexts are “devise and descent, taxation, and exemption from forced sale”.  Id, at 568.  These three contexts can be examined by reviewing Article X, §4(c) for devise and descent; Article VII, §6 for taxation; and Article X, §4(a) and (b) for exemption from forced sale.  The Southern Walls court distinguished In re Estate of Wartels, 357 So. 2d 708 (Fla. 1978) as a case involving restrictions on the devise and descent of homestead, rather than one involving protection from creditor claims.  Although Southern Walls involved the application of Article X, §4(a) during a debtor’s lifetime, Article X, §4(b) plainly says that the protection against creditor claims under  §4(a) will “inure to the surviving spouse or heirs of the owner”.  
 

In McKean v. Warburton, 919 So. 2d 341 (Fla. 2005), the decedent’s homestead was sold during the estate administration.  Without the proceeds from the sale, the estate did not have sufficient funds to pay creditor claims, expenses of administration and specific cash gifts.  The court noted that “[b]ecause McKean had no surviving spouse or minor child at the time of his death, the devise of his homestead property to certain family members was protected from creditors. See Snyder v. Davis, 699 So. 2d 999, 105 (Fla. 1997)”.  Id.  at 344.  

Gold v. Schwartz, 774 So. 2d 879 (Fla. 4th DCA 2001) similarly involved a mobile home attached to real property owned by the decedent.  In determining whether the property was the decedent’s protected homestead, the court did not apply the rules of devise and descent as in Wartels.  In a footnote the court reasoned:

While the result would not differ, the personal representative did not seek a determination of homestead for purposes of devise and descent, as that question is only pertinent when, unlike this case, the decedent is survived by either a spouse or minor child, in which case, the devise and descent provision forbids the decedent form devising the property to another.  See Art. X, §4(c) Fla. Const.; §732.4015, Fla. Stat.

Gold, at 880.   The court in Gold based its analysis upon whether the property qualified as homestead under Article X, §4(a), which protects homestead property from the claims of creditors during the owner’s lifetime, and Article X, §4(b), which provides that the protection under §4(a) inures to the benefits of the homestead owner’s spouse and heirs. 

What Form of Ownership is Required for “Protected Homestead” in the Probate Context?

Because Mr. XXX was not survived by a spouse or minor child, and because the claim by AHCA cannot be paid without applying the proceeds of the sale of Mr. XXX’s home, Article X, § 4, paragraphs (a) and (b), of the Florida Constitution apply:

Section 4. Homestead; exemptions. 

(a)  There shall be exempt from forced sale under process of any court, and no judgment, decree, or execution shall be a lien thereon, except for the payment of taxes and assessments thereon, obligations contracted for the purchase, improvement or repair thereof, or obligations contracted for house, field or other labor performed on the realty, the following property owned by a natural person:

(1)  a homestead, if located outside a municipality, to the extent of one hundred sixty acres of contiguous land and improvements thereon …


(2) personal property to the value of one thousand dollars.

(b) These exemptions shall inure to the surviving spouse or heirs of the owner. 

(Emphasis added)


The Southern Walls court addressed the issue: “whether a co-op constitutes homestead under Florida law so as to render it exempt from forced sale under article X, section 4(a)(1).” Southern Walls, at 568.  The homeowner in Southern Walls only held a life estate in a leasehold cooperative.  The court distinguished cases involving “devise and descent” and “taxation”: “…Wartels and Ammerman are not necessarily controlling regarding the issue of whether a co-op qualifies as homestead for purposes of exemption from forced sale under Article X, section 4(a)(1).”  Southern Walls at 569.   Wartels involved devise and descent, while Ammerman v. Markham, 222 So. 2d 423 (Fla. 1969) addressed taxation..  Wartels held that “a cooperative apartment may not be considered homestead property for the purpose of subjecting it to Florida Statutes regulating the descent of homestead property.” Wartels, at 711.  The Southern Walls court, recognizing that the definition of “homestead” for purposes of taxation was not controlling, still considered the title required for homestead property tax exemption as persuasive:

We note that for purposes of taxation of homestead property, article VII, section 6(a) of the Florida Constitution, which designates the cooperative form of ownership as homestead, provides that [t]he real estate may be held by legal or equitable title, by the entireties, jointly, in common, as a condominium, or indirectly by stock ownership or membership representing the owner’s or member’s proprietary interest in a corporation owning a fee or leasehold initially in excess of ninety-eight years. 

Southern Walls, at 570.  The Southern Walls decision clearly applies to cases involving protection from creditor claims. 


The court in In re Alexander, 346 B.R. 546 (M.D. Fla. 2006), upheld the protection against creditor claims in a case where title to the property was held by the debtor’s revocable trust.  The court cited several cases involving leasehold interests.  In determining whether the debtor owned a sufficient interest in real property to claim the exemption, the court stated:   “Florida courts have also upheld a claim of homestead exemption in cases in which the debtor merely leased the underlying real property. In re Dean, 177 B.R. 727 (Bankr. S.D. Fla. 1995); In re McAtee, 154 B.R. 346 (Bankr. N.D. Fla. 1993).”  (The debtor in  McAtee  held a leasehold interest, which was sufficient for the constitutional protection against creditor claims.)     


The court in Gold v. Schwartz, 774 So. 2d 879 (Fla. 4th DCA 2001) noted that Florida Statutes § 222.05 implements the protections under Article X, §4(a) of the Florida Constitution and provides protection against the claims of creditors with regard to mobile homes on leased land.  

“We note that while section 222.05, Florida Statutes, is inapplicable to this case because the real estate herein was owned by the decedent, that statutory provision, which allows a homestead exemption for mobile homes on leased premises, but omits similar protection to mobile homes on land owned by the debtor, lends credence to the conclusion that property of this nature falls squarely within the constitutional definition of homestead, for it is unlikely that the legislature would provide protection for mobile homes on leased premises if similar protection were not already available to mobile homes on premises owned by the debtor.” 

Id. at 881.  In Gold  v. Schwartz, the personal representative sought a determination that the decedent’s mobile home passed to the decedent’s heir free from the claims of creditors.  The court looked to §222.05 in defining homestead in the probate context under Article X, §4(a). 


The title held by Mr. XXX was sufficient to invoke the constitutional protections against creditor claims, both during his lifetime, and for the benefit of his heirs.  This is consistent with the treatment of residential cooperatives under the Florida Statutes, none of which were considered in Wartels:

a. Mobile home cooperatives are eligible for the homestead tax exemption under §196.031, and §196.041, Florida Statutes.

b. Documents granting an owner the right to occupy an apartment or a dwelling on real property owned by a cooperative association under Chapter 719 are subject to documentary stamps. §201.02(2), Fla. Stat. (2006).

c. The purpose of Chapter 719 is “to give statutory recognition to the cooperative form of ownership of real property.”  §719.102, Fla. Stat. (2006). 

d. Cooperative ownership is defined as “that form of ownership of real property wherein legal title is vested in a corporation or other entity and the beneficial use is evidenced by an ownership interest in the association and a lease or other muniment of title or possession granted by the association…” §719.103(12), Fla. Stat. (2006).

e. A cooperative parcel means “the shares or other evidence of ownership in a cooperative representing an undivided share in the assets of the association, together with the lease or other muniment of title or possession.” §719.103(14), Fla. Stat. (2006). 

f. “”Residential cooperative” means a cooperative consisting of cooperative units, any of which are intended for use as a private residence.  A cooperative is not a residential cooperative if the use of the units is intended as primarily commercial or industrial and not more than three units are intended to be used for private residence, domicile or homestead, ….”  §719.103(21) , Fla. Stat. (2006). (Emphasis added)

g. ““Unit” means a part of the cooperative property which is subject to exclusive use and possession. A unit may be improvements, land, or land and improvements together, specified in the cooperative documents”.  §719.103(24), Fla. Stat. (2006).

h. “Unit owner” or “owner of a unit” means the person holding a share in the cooperative association and a lease or other muniment of title or possession of a unit that is granted by the association as the owner of the cooperative property”.  §719.103(25), Fla. Stat. (2006). (Emphasis added)

i. “”Protected homestead” means the property described in s. 4(a)(1), Art. X of the State Constitution on which at the death of the owner the exemption inures to the owner’s surviving spouse or heirs under s. 4(b), Art. X of the State Constitution…” §731.201(29), Fla. Stat. (2006). (Emphasis added)

Does the Decedent’s Protection Against Creditor Claims Inure to the Beneficiaries?


AHCA further argues that Mr. XXX’s leasehold cooperative home is an asset of the estate based upon Wartels.  Wartels involved a cooperative apartment and a question of devise and descent. Mr. Wartels’ surviving spouse argued that the apartment was not devised properly. Applying the reasoning set forth in Gold, the question of protection from creditor claims begins with Article X, §4(a), and a determination that Mr. XXX’s home was exempt from creditor claims during his lifetime. Southern Walls provides that an interest in a mobile home permanently affixed to a unit in a leasehold cooperative is sufficient to allow protection under Article X, §4(a) of the Florida Constitution and § 222.05, Florida Statutes.  


The beneficiaries in this estate, as “heirs” qualify for the protection from creditor claims under Article X, §4, paragraphs (a) and (b) as the surviving children of the decedent. Snyder v. Davis, 699 So. 2d 999, 1002 (Fla. 1997); §732.103(1), Florida Statutes (2006). 


The Second District Court of Appeals has noted that homestead property, if properly devised, does not become part of the probate estate unless the devise is to someone who is not an heir. 

Florida courts have continued to hold that homestead does not become part of the probate estate unless a testamentary disposition is permitted and is made to someone other than an heir, i.e. a person to whom the benefit of homestead protection could not inure.  See Clifton v. Clifton, 553 So. 2d 192, 194 n. 3 (Fla. 5th DCA 1989) (noting, “[h]omestead property, whether devised or not, passes outside of the probate estate”); Cavanaugh v. Cavanaugh, 542 So. 2d 1345, 1352 (Fla. 1st DCA 1989) (holding transfer of probate jurisdiction to circuit court did not change law that homestead is not asset of probate estate).  See also §733.607(1), Fla. Stat. (2000) (requiring personal representative to take control of all of the decedent’s property “except the protected homestead”). 

In re Estate of Hamel, 821 So. 2d 1276 (Fla. 2d DCA 2002), at 1279.


A bankruptcy proceeding similarly involves a “bankruptcy estate” which includes the assets subject to the payment of creditor claims. In re Dean, 177 B.R. 727 (S.D. Fla. 1995) found that the homestead exemption applied to a cooperative apartment occupied pursuant to cooperative membership and a proprietary lease.  The court in applying Article X, §4(a) found that the home was not part of the bankruptcy estate.  The court distinguished Wartels as a case involving devise and descent, rather than protection from creditor claims.  

Does Article X, §4 Apply Only Where a Creditor Seeks a Forced Sale?


AHCA further argues that, by objecting to the homestead determination, it is not asserting a right to a “forced sale under process of any court.”  Article X, §4 further protects homestead by providing “no judgment, decree, or execution shall be a lien thereon.”  The enforcement of AHCA’s claim would still violate the protections of Article X, § 4(a).  The state’s claim is no different than the claims asserted in In re Estate of Hamel  and Snyder v. Davis, and the various other decisions involving the inurement of protection from creditor claims to the decedent’s heirs. Because title to the homestead vested in the heirs at the moment of death, Article X, §4(b) protects the heirs and the homestead is not part of the probate estate. AHCA is left with a claim in an estate with insufficient assets to pay the claim. 


The public policy behind Article X, §4 has been stated by various courts and consistently references the protection of the homestead owner’s heirs, whether the case involves claims filed in a probate proceeding or claims asserted during the owner’s life.  
In a case involving the inurement of protection from creditor claims to the beneficiaries, the Florida Supreme Court has stated:

As a matter of public policy, the purpose of the homestead exemption is to promote the stability and welfare of the state by securing to the householder a home, so that the homeowner and his or her heirs may live beyond the reach of financial misfortune and the demands of creditors who have given credit under such law.”

Snyder v. Davis, 699 So. 2d 999, 1002 (Fla. 1997), citing Public Health Trust v. Lopez, 531 So. 2d 946, 948 (Fla. 1988). (Emphasis added). 
The Supreme Court cited the same language from Public Health Trust v. Lopez in McKean v. Warburton, 919 So. 2d 341, 344 (Fla. 2005), another estate in which the assets of the estate, without the homestead, were insufficient to pay creditors. 


Snyder v. Davis, further addressed the impact of the stated public policy upon creditors:

Finally, it is important to note that creditors are aware of the homestead provision and its inherent protections.  As we discussed in Public Health Trust, we will not narrowly interpret the homestead provision simply because “financially independent heirs” may receive a windfall. 531 So. 2d at 950.   There we wrote: The homestead protection has never been based upon principles of equity, see Bigelow [v.Dunph, 143 Fla. 603, 197 So. 2d 328 (1940)], but always has been extended to the homesteader and, after his or her death, to the heirs whether the homestead was a twenty-two room mansion or a two-room hut and whether the heirs were rich or poor. Id.

Snyder v. Davis, at 1002.  (Emphasis added)  

                          Conclusion


In conclusion, Wartels, because it is a decision from another district, would be persuasive authority in a case where the devise and descent of homestead is the key issue.  Wartels is based upon the conclusion that a leasehold cooperative cannot be homestead for purposes of Article X, §4.  Numerous cases since the 1976 decision in Wartels have held to the contrary.  To argue that the plain language of Article X, §4(a) is subject to different meanings for devise and descent versus creditor protection is not logical, especially in light of the clearly-stated public policy behind Article X, §4(a).  However, the issue in this matter is whether the subject property was protected from the claims of creditors during the decedent’s lifetime.  If so, the protection would inure to the benefit of Mr. XXX’s heirs.  The decisions in McAtee and Southern Walls  reflect the appropriate analysis of the constitutional principals involved and the public policy of the State of Florida.   Snyder v. Davis pointed out that “it is clear that the homestead provision is to be liberally construed in favor of maintaining the homestead property.”  Snyder v. Davis. at 1002.

WHEREFORE, the Personal Representative, through the undersigned counsel, requests that the Court grant the Petition to Determine Homestead Status of Real Property, approve the Final Accounting and grant the Petition for Discharge. 

Respectfully submitted this  ______________________________, 2007.








_____________________________________

                                Jeffrey S. Goethe

                                                               Attorney for Personal Representative

                                             Florida Bar No. 0861420

                                                                                  BARNES WALKER & LAKIN, CHARTERED
                                                 3119 Manatee Avenue West

                                             Bradenton, Florida 34205

                                            Telephone: (941) 741-8224
I HEREBY CERTIFY that a true and correct copy of the foregoing has been provided by U.S. Mail, postage prepaid, to: 

	Floyd Faglie

Counsel for the State of Florida 

Agency for Health Care Administration

2002 Old St. Augustine Road

Suite E-42

Tallahassee, Florida 32301
	


by U.S. Mail, postage prepaid, this ________ day of ___________________, 2006.








_____________________________________








Jeffrey S. Goethe, Attorney
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