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WHITE PAPER ON PAYMENT OF TRUSTEE’S FEES IN SUIT INVOLVING BREACH OF TRUST ALLEGATION
Trustees of express trusts who find themselves involved in litigation face the issue of whether they can use trust assets to pay their litigation attorneys’ fees and costs.  Trustees can become involved in litigation for many reasons.  In some instances the trustees are joined as defendants because they are interested or necessary parties but no relief is sought against them.  Actions in which trustees are joined as defendants but for which no relief is sought against them include construction actions.  Trustees often file such actions as plaintiffs.  Suits can also be filed naming trustees as defendants in which the trustees are not accused of any wrongdoing, but the requested relief will effect the defendant trustees.  Such cases would include those where a beneficiary seeks to set aside a trust in which the acting trustee has been named, and the beneficiary seeks to have administered in its stead an earlier document in which the currently serving trustee is not named.  Into a third category fall those in which the serving trustees are accused of wrongdoing either in the procurement of the administered document or in the administration itself.  For purposes of this paper, the first category of actions will be referred to as “trustee neutral” cases.  The second category will be referred to as “trustee effected” cases.  The third category will be referred to as “trustee liability” cases.
Florida law currently provides that the trustee is empowered to retain agents, including attorneys, and to pay them for their services.  See, § 737.402(2)(y), Fla. Stat.  Logic dictates that in trustee neutral cases, it would be appropriate and expected for the trustee to use trust funds to pay trustee’s counsel to prosecute or defend such cases as this would appear to be part of the administration process.  Even if no relief were sought against the trustee initially, however, a party could amend at some point during the litigation proceedings to seek relief against the trustee.  Alternatively, a co-defendant could assert a cross-claim against a trustee, converting a trustee neutral or trustee effected case into a trustee liability case.  One might justifiably object to a trustee using trust funds to defend itself in a case where it is ultimately found to have improperly assumed the position of trustee, or the trustee is ultimately found to be liable of wrongdoing in the procurement or administration of the trust.  One might also be troubled, however, by a legitimate, properly performing trustee being barred from using trust funds to defends to defend the trust or itself in a trustee effected or trustee liability case that proves to be baseless.
Shriner v. Dyer, 462 So. 2d 1122, (Fla. 4th DCA 1984) is the one Florida case providing some guidance on the issue of a trustee’s ability to use trust funds to defend itself in litigation.  Unfortunately, this case raises more questions than it answers.  

In Shriner, Co-Trustees reimbursed themselves from Trust funds for their attorneys’ fees incurred in a previous action in which they were sued solely in their individual capacities.  The Appellate Court found that the Co-Trustees’ “personal interests conflicted with their position as Trustees,” citing §737.403(2), Fla. Stat. (1983).  That statutory section provides that when “the duty of the trustee and his individual interest... conflict in the exercise of a trust power, the power may be exercised only by court authorization,...”  The court held that the Co-Trustees should have obtained court approval before exercising their power as Trustees to use Trust funds to pay their attorneys’ fees.  The court stated:

Therefore, we hold that the unilateral payment of attorney’s fees without court approval constitutes an improper payment out of trust funds.  

The holding in this case arguably requires a Trustee to obtain court authorization before paying attorneys’ fees in any case in which the Trustee is named as a party.  Prior to 2005, there was no guidance provided by Florida statutes or case law as to when a conflict of interest arises which would require prior court approval, nor was there any guidance concerning the nature of the court approval that a Trustee must obtain.

In recognition of the problem facing fiduciaries, the Florida Bankers Association proposed an amendment to § 737.403(2), which was adopted by the Florida Legislature in 2005.  Section 737.403(2)(e) (2005) provides that court authorization is not required for:

(e)
Payment of costs or attorney’s fees incurred in any trust proceeding from the assets of the trust unless an action has been filed or defense asserted against the trustee based upon a breach of trust.  Court authorization is not required if the action or defense is later withdrawn or dismissed by the party that is alleging a breach of trust or resolved without a determination by the court that the trustee has committed a breach of trust.  
While this amendment addresses the trustee neutral cases, it does not explicitly address the appropriate handling of a case that begins as a trustee neutral case and becomes a trustee effected or trustee liability case.  Nonetheless, this section frees the trustee in those cases in which it has, throughout the proceeding, no conflict of interest.

The Shriner court analyzed the issue of payment of litigation fees and costs in terms of conflict of interest.  In a trustee neutral case, no affirmative relief is being sought against the fiduciary, so the trustee should have no conflict of interest as a consequence of the initiation of the litigation.  With the enactment of § 737.403(2)(e), a Shriner analysis is unnecessary in trustee neutral cases.  Arguably, a conflict of interest could arise in the trustee effected lawsuit as the result could be for the fiduciary to lose its position, as in a trust invalidation proceeding, or the trustee’s compensation could be reduced, such as in a case where one seeks to have assets excluded from the trust thereby decreasing the trustee’s percentage compensation.  A clear conflict of interest exists, of course, in the third category of trustee liability cases as a court could enter a money judgment directly against the trustee.

The authors performed a survey of the law across the country and found no case citing Shriner for the proposition that a payment of attorneys’ fees from trust funds without prior court approval is improper.  They were also unable to find any case with a holding similar to Shriner.  As might be expected based on the dearth of Shriner type cases,  the authors found no case which proposed a solution generally to the problem facing a trustee regarding the source of funds for litigation attorneys’ fees and costs.  

The Uniform Trust Code, which has been adopted by a number of states throughout the country, appears to presume that the trustee will advance its own funds in connection with litigation.  UTC § 709 addresses “reimbursement” of the trustee from trust property.  The comment to § 709 states, in pertinent part, 

Reimbursement under this section may include attorneys’ fees and expenses incurred by the trustee in defending an action.  However, a trustee is not ordinarily entitled to attorneys’ fees and expenses if it is determined that the trustee breached the trust.

UTC § 709 (2000).

In its version of UTC, the state of Utah has added a subsection addressing litigation expenses.  This section appears, however, only to elaborate on the basis for entitlement to reimbursement rather than the appropriateness of initially paying the fees from the trust.  It reads:
If a trustee defends or prosecutes any proceeding in good faith, whether successful or not, the trustee is entitled to receive from the trust the necessary expenses and disbursements, including reasonable attorneys’ fees, incurred.
U.C.A. 75-7-1004 (2004).
The Restatement 3d Trusts, § 88 (Tentative Draft No. 4) addresses the right of indemnification and direct payment from the trust of certain trust expenses.  This section, like the cases found in the authors’ survey, assumes that the trustee initially will pay the expenses incurred in lawsuits or in anticipation of litigation involving allegations of breach of trust.  With respect to such cases, this section of the Restatement speaks only to indemnification.   
