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PREFACE
This is an appeal from a Final Judgment entered on a jury verdict by the Circuit
Court of Palm Beach County, Florida, and a cross-appeal from a Summary Judgment
entered in favor of Defendants on one of Plaintiffs’ claims. Appellants/
Cross-Appellees were the Defendants in the court below and Appellees/Cross-
Appellants were the Plaintiffs. Herein the parties will be referred to as they stood in

the lower court or by proper name. The following symbols will be used:

R ) - Record-on-Appeal
(T ) - Transcript of testimony
(PE ) - Plaintiffs’ Exhibit
(AB ) }- Appellants’ Brief
A ) - Appellants’ Appendix
(AA ) - Appellees’ Appendix
(RA ) - Cross-Appellants’ Appendix to Reply Brief




FACTS PERTINENT TO THE CROSS-APPEAL

Decedent’s estate tax return filed March 29, 2004 showed a gross estate of
$57,468,895, ataxable estate of $49,462,923, with gross estate taxes of $24,500,831,
or 49% of the taxable estate (PE138;RA10). That single fact demonstrates that
although Decedent sought out and paid for Hanley’s experience and advice in estate
planning in order to minimize estéte taxes, his estate did not “save” one dollar in
eétate taxes. Decedent did not get what he paid for, and neither did his estate or his
beneficiaries.

Hanley admitted that he recommended to Decedent that he form a FLP; gave
Decedent a FLP “Overview” which stated that a FLP “will” result in estate tax
discounts (RA304); and told Decedent that his firm “did these partnerships all the
time and that “they work. There is a discount available. It’s just a question about the
size of the discount” (R7:1237,pp.168 ;R8: 1401,pp.432,441-42). Hanley also testified
that FLP discounts are generally recognized by the IRS and the courts
(R7:1237,p.275); that the IRS and case law allow assets in QTIP trusts to be placed
in a FLP, and discount those assets for estate tax purposes (R8:1401,p.372-74); that
if Decedent had formed a FLP, his estate would have saved estate taxes, and that he
‘may have told Decedent his discount would be 20%-30% (R7:1237,pp.276-77).

The testimony of Terrance Boyle, Tim McAdams’ attorney, demonstrated that

Decedent told him he liked the idea of a FLP, and that he and Hanley were forming




one (R16:3032-33). Boyle’conﬁrmed this with Hanley, who assured Boyle that he
was preparing a FLP for Decedent (“we’re doing it”) and that he needed no assistance
from Boyle’s law firm in preparing the FLP (“it’s under control”) (R16:3020-
21,3034). Notwithstanding, Hanley never prepared the FLP before Decedent died.

POINT ON CROSS-APPEAL

THE COURT ERRED IN GRANTING SUMMARY JUDGMENT
IN DEFENDANTS’ FAVOR ON PLAINTIFFS’ FLP CLAIM

ARGUMENT

I.

Plaintiffs’ FLP Claim - Plaintiffs’ FLP claim had two bases. First, Hanley was

'ﬂnegligent in failing to form a FLP into which Decedent’s $26,000,000 personal

brokerage account was transferred, as agreed to by Decedent. That negligence caused
unnecessary estate taxes. Second, Hanley was negligent in failing to advise Decedent

that he could maximize his estate tax savings by also placing the two QTIP trusts into

the FLP. Hanley’s negligence in that regard caused an even greater amount of

unnecessary estate taxes. Plaintiffs presented sufficient evidence to create a jury
question as to both theories.

Gunster’s Motion for Summary Judgment - Gunster’s Motion for Summary
Judgment did not raise the arguments contained in subsections 2 and 3 of Gunster’s

brief on the cross-appeal (AB25-32). Gunster never claimed below that the FLP




would fail, not pass IRS or judicial muster or that the assets that could have been
placed in the FLP was entirely speculative. Gunster did not raise those arguments
below for a very good reason, Hanley had promoted the FLP as a tax savings devic;e
to DecedentA; presented Decedent with a “FLP Overview” which informed Decedent
that a FLP would save estate taxes, it was just a question of the amount, whiph Hanley
said would be 20-30%; and advised Decedent to form a FLP with his $26,000,000
brokerage account in order to save unnecessary estate taxes.

In light of that evidence, Gunster obviously knew that neither Judge Gerber nor
the jury would “buy” the rather absurd, and inconsistent, argument that FLP’s
generally fail and are rarely upheld. Gunster is now attempting to see if it can get this
Court to “buy” into these arguments. The Court should be mindful of the fact that,
since these arguments were not raised below, Plaintiffs had no reason to present
evidence to defend against the arguments. Nor did the trial court ever have the
opportunity to rule on these arguments.

The Trial Court’s Ruling - Gunster takes great liberties with the trial court’s ruling
which granted Summary Judgment on Plaintiffs’ FLP claim. The court’s narrow
ruling was that it was too speculative to allow a jury to consider whether Decedent

intended to form or fund a FLP. The court relied upon Espinosa v. Sparber, Shevin,

Shapo, Rosen & Heilbronner, 612 So.2d 1378, 1380 (Fla. 1993) and Lorraine v.

Grover, Ciment, Weinstein & Stauber, P.A., 467 S0.2d 315 (Fla. 3* DCA 1985) for |




the proposition that Decedent’s intent could not be proven “other than expressed in
the will” (R16:3161). The court’s limited ruling was as follows, Id.:

Unlike the Revocable Trust, which was created through the decedent’s
estate planning, this Court agrees with Gunster and Hanley that it is too
speculative fora jury to consider whether the decedent intended not just
to fund, but to form, a family limited partnership. There is no record
evidence that the decedent ever instructed Gunster and Hanley to form
and fund a family limited partnership. The Florida Supreme Court has
warned of the potential problems which arise when trying to divin€ the
unexpressed intent of the decedent, namely “the risk of misinterpreting™
that intent and “the tendency to manufacture false evidence that cannot
be rebutted due to the unavailability of the testator.” Espinosa .... As
the Third District noted in Lorraine . . . :

To permit the plaintiff to prove that the testamentary intent was
other than that expressed in the will not only would run contrary
to the avowed purpose of the statute of wills to guard against
fraud, but also would open the door to the fabled triplets of
conjecture, speculation and surmise, which have never entitled a
litigant to affirmative relief. (emphasis added)
The above constitutes the court’s entire ruling on Plaintiffs’ FLP claim, and it
was based solely on Decedent’s intent to form a FLP being too speculative, based
upon the “face of the will” doctrine. The court did not find that it was too speculative

for a jury to determine when Decedent would have formed the FLP; the amount of

assets he would have transferred into the FLP; whether the FLP would be upheld; or,

how much discount the IRS would allow etc., as Gunster’s brief implies (AB23). The
court never considered those issues because Gunster never raised them.

The trial court’s reliance upon Espinosa’s and Lorraine’s “face of the will”




doctrine, which pertains to testamentary intent, was obyiously wrong. A FLP is
formed as a separate document and is not part of a will, and therefore the face of a
decedent’s will would never contain his or her intent to form a FLP. In this case,
Decedent’s will Was executed on June 5, 1998. The decision to form a FLP occurred
three years later in 2001. The prior will could not possibly have contained
Decedent’s subsequent intent, arrived at three years latér, to form and fund a FLP.

Gunster argues that Plaintiffs’ reliance upon Gallo v. Brady, 925 So.2d 363

(Fla. 4" DCA 2006) is misplaced because it only ruled on standing, an issue the court
decided in Plaintiffs’ favor here. Gunster ignores the fact that Gallo also held that
Espinosa’s and Lorraine’s “face of the will” doctrine did not apply where a personal
representative brings a legal malpractice action. In other words, a personal
representative can establish a decedent’s intent by use of extrinsic evidence.

Contrary to Gallo, the trial court only looked at extrinsic evidence to see if

Decedent expressly instructed Hanley to form a FLP (R16:3161). The court refused

to look at extrinsic evidence otherwise to determine the Decedent’s intent to form a

FLP, incorrectly relying upon Espinosa’s and Lorraine’s “face of the will” doctrine.
That was an incorrect ruling under Gallo. Extrinsic evidence must be considered
because Plaintiffs are deprived of the benefit of Decedent’s live testimony to counter
Hanley’s claim that Decedent told him not to form a FLP.

A Jurv Question was Created as to Decedent’s Intent - Florida casé law is clear




that where direct evidence as to intent is not available, circumstantial evidence is

sufficient to prove intent. See School Bd. of Leon County v. Hargis, 400 So.2d 103,

107 (Fla. I*DCA 1981) (where there is no direct evidence of intent, circumstantial

evidence or inferences may be relied upon to prove intent); Walker v. Florida Dept.

of Business & Professional Regulation, 705 S0.2d 652, 654 (Fla. 5 DCA 1998)

(same). See also Florida Bd. of Bar Examiners ex rel. T.J.F., 770 So.2d 676, 677

(Fla. 2000) (“...circumstantial evidence demonstrated that TJF did form an intent...);

Northstar Investments & Dev. Inc. v. Pobaco, Inc., 691 S0.2d 565, 566 (Fla. 5" DCA

1997) (where an admission by the person in question is absent, intent may be

established by circumstantial evidence).

Plaintiffs presented sufficient extrinsic evidence to create a jury question as to
Decedent’s intent to form a FLPi Boyle testified that Hanley told him that he was
preparing a FLP for Decedent. Boyle had checked with Hanley to make sure he was
forming the FLP for Decedent, because if he was not going to do so, Boyle’s law firm
was prepared to form the FLP. Hanley assured Boyle he was preparing the FLP
(R16:3020-21,3032-34;R15:2885-86).

Boyle also testified that Decedent told him he liked the idea of a FLP, and that
this was something they (he and Hanley) were doing (R16:3032-33). Gunster’s brief
summarily dismisses Boyle’s testimony in that regard as “rank hearsay” (AB34).

Decedent’s statements are admissible, as an exception to the hearsay rule, under




§90.803(3)(a) Fla. _S_te_xt.l as statements of his then-existing state of mind, including
statements as to his intent. See Ehrhardt, Florida Evidence. §803.3a (2006).
Decedent’s intent to form a FLP was a matter atissue, and Decedent’s own statements
to others as to his intent in that regard are admissible under §90.803(3)(a), Fla. Stat.
Gunster states that Boyle’s statements in regard to his “understanding,”
“impressions or beliefs are inadmissible (AB34). In fact, Boyle’s understanding or
conclusion, based upon his personal conversations with Hahley, Decedent and
Decedent’s son, that the decision had been made to form a FLP, and that Hanley was
to form that FLP, are admissible. Those statements are based on Boyle’s personal
knowledge, not “information and belief,” as Gunster claims (AB35).
Gunster argues facts which it claims support its contention that Hanley was
never asked to draft a FLP (AB36-37). Gunster’s argument is nothing more than a
jury argument, not a basis for summary judgment. Gunster claims Plaintiffs can only
point to one phone inquiry in October 2001 from Tim’s lawyer, Boyle (AB36),
ignoring the fact that in that conversation, in response to Boyle’s statement that the
McAdams family wanted a FLP, Hanley assured Boyle that “we’re” preparing the

FLP (R16:3020). Gunster states that Boyle never followed up on that phone

1/ Section 90.803(3)(a), provides an exception to the hearsay rule for “a
statement of the declarant’s then-existing state of mind, ... including a statement of
intent ...when such evidence is offered to prove the declarant’s state of mind ...at that
time or at any other time when such state is an issue in the action.” (emphasis added)
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conversation (AB36), but Boyle had no reason to, in light of Hanley’s assurance that
“absolutely, we’re doing‘it, ...thanks for your help, but we don’t need it ... we’re doing

it” (R16:3020).

Gunster primarily relies upon In re Estate of Threefoot, 2006 WL 3114147
(Tenn. App. 2006) to support its argument that Plaintiffs failed to prove Decedent’s
intent to form a FLP. Threefoot was not alegal malpractice action against an attorney
for negligence in failing to form a FLP. The decedent’s daughter’s lawsuit sought to
form a post-mortem FLP, and transfer property to it, based upon the décedent’s
alleged oral statement to “go ahead or go to it or get it done.” The decedent died
| before a FLP was drafted, or any property was transferred. The court ruled that the
evidence was not “clear and convincing,” as required by Tennessee law, to prove an
oral contract that the decedent agreed to transfer her assets to a FLP. Id. at *6-7.

Unlike Threefoot, this case is a legal malpractice case, and proof by clear and

convincing evidence is not required. Gunster argues that the decedent’s “get it done”
statement in Threefoot is no different from Hanley’s statement to Boyle “we’re doing
it” (AB34). In fact, there is a tremendous difference. First, the fact that “get it done”
does not meet the “clear and convincing evidence” burden of proofin Threefoot, does
not mean “we’re doing it” does not meet the “preponderance of evidence” burden of
proofin this case. Second, as Gunster admits (AB34), Boyle’s testimony that Hanley

told him that “we’re doing” the FLP was an admission against Gunster’s interest that







