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IV. PREFACE
In addition to those abbreviation used in Gunster's Initial Brief, the following
apply:
As Appellees did, the term "Family Limited Partnership" will be referred to as

IIFLP" .

References to the Answer Brief and Initial Brief on Cross Appeal will be

shown as (Ans. Br. page numbers).




V. REPLY ARGUMENT

1.  Plaintiffs Had Adequate Probate Remedies Available

One error has permeated Plaintiffs' claims, both below and in their Answer
Brief— Plaintiffs' main complaints relate to the expenses of administering McAdam's
estate, yet Plaintiffs intentionally refused to avail themselves of the extensive
statutory and judicial protections afforded in that very estate administration. The
aspersions cast against Gunster as part of Plaintiffs' conspiracy theory are nof only
purely fiction, they demonstrate that the Plaintiffs misapprehend the basic rules and
procedures set forth in Florida's Probate Code.

For example, PRs and attorneys for an estate simply do not get to "charge
extremely large fees." (Ans. Br. at 8) Instead, the probate court, upon request,
"determine[s] a reasonable compensation" for the PR and the PR's attorneys based
upon enumerated factors. §§ 733.617, 733.6175, Fla. Stat. (2003). Moreover, an
estate is never obligated to pay a corporate fiduciary according to its Standard Fee
Schedule. (Ans. Br. at 12-13) Instead, any interested person may ask the probate
court to determine a reasonable fee, based upon the actual services performed. If
"JPM's total fee underits Fee Schedule was three times the fee presumed reasonable,"

(Ans. Br. at 13), which is neither true nor relevant as the amount actually paid to JPM

was below the statutorily presumed reasonable amount, the probate court would have

-1-




(had it merely been asked) awarded only a reasonable fee for the service provided.
No one knows what the probate court would have done if asked to determine
compensation, because neither Frank nor Tim, nor any other interested party, chose
to seek their readily available administrative relief.! What is known, however, is that
probate courts reviewing compensation disputes have severely limited ‘the fees
awarded when warranted by the simplicity of the estate or other relevant factors.?
The truth in this case, which cannot be overcome even by outrageous and
inflammatory accusations against Gunster, is that Plaintiffs had an adequate remedy
during the probate administration to deal with any complaint about the nomination
or compensation of JPM and its attorney. Importantly, Plaintiffs agree with Gunster
that the proper inquiry is whether they had adequate remedies available to them in
probate court. Plaintiffs argue, however, that the available remedies in probate court
were not adequate (Ans. Br. at 26, 30), relying primarily on Martin v. Martin, 687

S0.2d 903 (Fla. 4th DCA 1997).

! Instead, Plaintiffs sought and obtained an probate court order establishing that JPM's
fee is $400,000 and JPM's attorneys' fee is $175,000. (R. 650-51) Now, in this proceeding against
Gunster, they collaterally attack that December 2003 probate court order, claiming that the fees of
JPM and its attorney were unnecessary and/or unreasonable, and constitute damages to the estate.

2 The presumed reasonable fees are just a starting point, and in many cases the actual
fee awarded is a small fraction of the starting point. Plaintiffs do not cite or address the cases cited
on pages 36 and 37 of Gunster's Initial Brief, including Sitomer v. First of America Bank-Central,
667 So0.2d 456, 457 (Fla. 4th DCA 1996)(awarding 22.6% of presumed reasonable fee).
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Plaintiffs cite Martin because in that case part of the remedy was deemed
inadequate and, therefore, could be pursued outside of probate court. However,
Plaintiffs ignore that Martin does not require the probate court remedy to be adequate
as to every single issue. If one part of the remedy in probate court is inadequate, that
portion alone may be pursued outside of probate (i.e. the QPRT and FLP claims). But
any issues for which the probate administration does afford an adequate remedy —the
JPM issues — still must be pursued in probate administration under Martin.

In Martin, the bulk of the monies that had been transferred to a trust were not
part of the decedent's testamentary plan.’ If Martin's sons prevailed over his second
. wife in the probate proceeding challenging his will, they would have recovered a
small part of their claim through the estate, but the bulk of the monies would have
remained in the trust outside the estate — i.e. outside the reach of the probate court.
Id. Notwithstanding the inadequacy of the remedy as to the trust assets, the claims
relating to the decedent's will could not be pursued in a collateral proceeding. Id.

Here, in McAdam's case, the probate court could have afforded complete relief.

If JPM's nomination in the Will and Trust was procured by Gunter's breach of

3 In Martin, the will and trust were signed two years apart, involved different
beneficiaries, and the trust had been fully funded so the trust dictated who received the money. Id.
at 906. Here, the Last Will (PL. Ex. 89) and the final Trust (Pl. Ex. 90) were executed on the same
date, and are so iriterrelated that the specific bequests from the trust were incorporated into the Will
in the event that the trust was not in effect at the date of death. (P1. Ex. 89, p. 4); § 732.512(a).
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fiduciary duty, fraud or undue influence, the probate court could have removed JPM.
§§ 732.5165, 733.504-506, Fla. Stat. (2003). The probate court also could have
substantially decreased JPM's fee request if Plaintiffs had established that: JPM was
unnecessary; provided no benefit to the Estate; this was a simple administration; or
the nature of the probate assets allowed for easy transfer to the Trust for
administration. §§ 733.617(7), 733.6171, 737.204, 737.2041. The probate court
would have been astute enough to decrease or eliminate JPM's requested fee if
Plaintiffs proved their claims. Meaningful and comprehensive relief was available
in the probate court. DeWitt v. Duce, 408 S0.2d 216, 220 (Fla. 1981) (the "probate
court could have given them everything to which they claim entitlement."). Contrary
to Plaintiffs' argument, this is not an issue affecting Plaintiffs' right to a jury trial,* but
simply involves the requirement that Plaintiffs use their available probate remedies.

2. Gunster Adequately Advised McAdam on His Decision to Nominate JPM.

Plaintiffs complain that McAdam was not adequately advised of the fees and

the "lock-in" provision when he decided to nominate JPM as corporate co-fiduciary.

4 Requiring Plaintiffs to pursue available remedies in the probate proceeding does not
violate any right to a jury trial. See DeWitt, 216 So.2d at 216, n.5 (remedy is in probate when
adequate and not in an action for damages); Axe v. Wilson, 96 P.2d 880 (1939) (cited in DeWitt).
The cases cited by Plaintiffs on pages 27 to 29 of the Answer Brief deal with situations in which

there are equitable and legal claims in the same.case, which is not the issue here. See, e.g., Spring .

v. Ronel Refining, Inc., 421 So.2d 46, 47 (Fla. 3d DCA 1982)(in mortgage foreclosure, the jury
decides factual issues before the trial court can decided equitable issues). Here, under DeWitt and
Martin, the probate court should have decided all issues for which it provides an adequate remedy.
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The first aspect of this claim is rooted in Gunster's alleged failure to give McAdam
a copy of JPM's fee schedule after he asked "how much it would cost." McAdam did
not ask for the printed schedule, only for an estimate of what it woﬁld cost, and
Hanley provided an accurate estimate. (T. 31:602) Those facts demonstrate that
McAdam knew it would not be free, and was satisfied with Hanley's estimate.’

As to the "lock-in," Hanley's notes clearly reflect that McAdam rejected two
options that would have allowed Frank and Tim to remove any corporate fiduciary
at any time. (Pl Ex. 8, p. 2) Instead, it was McAdam's decision alone to nominate
a corporate fiduciary and it was McAdam's decision to select JPM. His sons cannot
zsecond guess that decision by collaferally attacking the Will. Indeed, Frank and Tim,
as Personal Representatives, are not permitted to contest provisions in the will. Inre
Lewis' Estate, 411 S0.2d 368, 370 (Fla. 4th DCA 1982); §733.103(2).

Plaintiffs cite only one case in this section, Tarleton v. Arnstein & Lehr, 719

So0.2d 325 (Fla. 4h DCA 199 8).A Tarleton involved the "trial within a trial" scenario,

> The evidence was uncontradicted that Hanley advised McAdam that the cost would
be approximately 2%-3% of his gross estate at death. (T.31:602) After the meeting, Hanley asked
another lawyer to get the schedules for JPM and another firm, USTrust, but McAdam chose JPM
before that was done. McAdam never asked for a copy of JPM's standard fee schedule. Moreover,
regardless of what Hanley told McAdam, as a matter of law, the most that any corporate fiduciary
would be paid (absent agreement by all interested parties) was a reasonable fee decided by the
probate court in accordance with the factors set forth in section 733.617(7). Estate of Winston, 755
S0.2d 690, 691 (Fla. 4th DCA 1999). These issues, therefore, are collateral and do not explain,
justify or support the verdict against Gunster awarding all costs of JPM and its attorney.
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