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i, STATEMENT OF THE ISSUES

WHETHER THE TRIAL COURT ERRED IN NOT DIRECTING A VERDICT IN
FAVOR OF GUNSTER ON ALL CLAIMS:

(i) relating to "avoidable probate expenses," where Plaintiffs did not avail
themselves of adequate remedies available in the probate administration and
are collaterally attacking their Decedent's testamentary documents which were
unchallenged in the probate administration?

(ii) relating to the Decedent's selection of a corporate fiduciary and other
provisions of his testamentary documents, and for his failure to fund his
revocable trust?

(iii) relating to an alleged "conflict of interest" in Gunster representing the
Decedent and the corporate fiduciary he selected?

WHETHER THE TRIAL COURT ERRED IN NOT DIRECTING A VERDICT OR
GRANTING A REMITTUR WHERE PLAINTIFFS FAILED TO PROVE THE
CORRECT MEASURE OF DAMAGES AND SOUGHT CERTAIN DAMAGES
INCURRED BY OTHERS, NOT PLAINTIFFS?

WHETHER THE TRIAL COURT'S EVIDENTIARY AND OTHER RULINGS
DURING TRIAL DEPRIVED GUNSTER OF A FAIR TRIAL? .

WHETHER THE INDIVIDUAL PLAINTIFFS, AS BENEFICIARIES OF THE
ESTATE AND TRUST,HAVE STANDING TO PURSUELEGAL MALPRACTICE
CLAIMS?

WHETHER THE TRIAL COURT ERRED IN NOT DIRECTING A VERDICT IN
FAVOR OF GUNSTER ON THE CLAIM THAT GUNSTER SHOULD NOTHAVE
RECOMMENDED A QUALIFIED PERSONAL RESIDENCE TRUST, WHICH
FAILED WHEN THE DECEDENT DID NOT LIVE THE TERM HE SELECTED?

WHETHER THE TRIAL COURT ERRED IN NOT DIRECTING A VERDICT OR

GRANTING A NEW TRIAL ON THE CLAIM FOR DISGORGEMENT OF
GUNSTER'S FEES?
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IV. PREFACE

Plaintiffs' decedent, Charles V. McAdam, Jr., will be referred to as "McAdam."
He was the client of Defendants.

Plaintiffs are two of McAdam's three surviving sons, namely Frank G.
McAdam, who will be referred to as "Frank", and Charles V "Tim" McAdam, III,
who will be referred to as "Tim."

Plaintiffs are acting in a number of different capacities: (1) as co-Personal
' Representatives of the Estate of Charles V. McAdam, Jr., which will be referred to
as the "Estate"; (2) as Co-Trustees of the Charles V. McAdam, Jr. Revocable Trust,
. which will be referred to as the "Trust"; and (3) as individual beneficiaries of both the
Estate and the Trust as well as certain maritai or QTIP trusts created by Sarah
McAdam, the pre-deceased wife of McAdam and mother of Frank and Tim.

Defendants are Gunster Yoakley & Stewart, P.A. and one its attorneys,
Daniel A. Hanley. Except where Hanley is referred to individually, Defendants will
be referred to collectively as "Gunster."

J.P. Morgan Florida, F.S.B. will be referred fo as "JPM".

Personal Representative of an estate or co-Personal Representative of an estate

will be abbreviated and referred to as a "PR" or "co-PR."




References to the Record will be shown as (R. Volume# : Docket entry # :

page numbers).

References to Appellants' Initial Appendix, which contains certain of the trial
exhibits and relevant documents, will be shown as (App. page numbers).
References to the Trial Transcript will be shown as (T. Volume# : page

numbers).
References to Plaintiffs' trial exhibits will be shown as (PL. Ex. ).

References to Defendants' trial exhibits will be shown as (Def. Ex. __ ).
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V. STATEMENT OF THE CASE AND FACTS

A.  Statement of the Case

This is an appeal from a jury verdict in a legal malpractice action initiated by
two of McAdam's sons against Gunster, a law firm that had rendered estate planning
and other legal services to McAdém during the five years preceding his death. Until
McAdam died, there had been no disputes or controversies concerning the legal
services Gunster rendered to McAdam. |

The jury determined that it was unnecessary and unreasonable for McAdam to
have nominated a well-respected, licensed financial institution, J.P. Morgan
Florida, FSB, to serve as co-fiduciary of his $60 million Estate and Trust. The jury's
findings contradict the express terms of McAdam's unchallenged Will and Trust. The
findings also contradict unchallenged orders of the probate court, first appointing
JPM and later, after an evidentiary hearing, rejecting Frank's argument that he alone
could properly administer the Estate thhout interference by JPM. Despite the fact
that JPM did nothing wrong and, indeed, was determined to be the only fiduciary
acting in the best interest of the Estate, the jury found that McAdam should not have
nominated a corporate fiduciary at all.

In preparing a new will and trust for McAdam, Gunster recommended that

McAdam consider nominating a trust company to serve as co-fiduciary with
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McAdam's sons, Frank and Tim, both of whom lived outside of Florida. McAdam
thereafter selected and nominated JPM. For reasons of his own, McAdam never told
Frank or Tim that he nominated JPM. In fact, McAdam never showed Frank or Tim
his testamentary documents or told them anything about his testamentary plén.
After McAdam died, there was a dispute between Frank and JPM as to how
best to manage the Estate's assets. Frank was exercising exclusive control of those
assets, which were in a New York brokerage account. JPM wanted joint control of
thé assets and wanted to fulfill its duty as a fiduciary to sell sufficient assets to pay
the estate's obligations. The control issue — not the excess compensation. issues
- argued at trial — was the center of the dispute. The dispute was resolved by the
probate court, which ruled that: (i) Frank fell "short of the high standards for a
fiduciary," was not qualified to manage the Estate alone, and was not acting in the
best interests of the Estate; and (ii) JPM's proposals regarding the assets were proper.
Those critical findings were excluded at trial, leaving Plaintiffs free to argue that JPM
served no useful function other than to attempt to "steal" from McAdam's Estate.
Having lost the first battle in probate court, Frank and Tirﬁ decided not to
further challenge JPM's appointment or its compensation in the probate
administration, despite having every opportunity to do so. Instead, they sued JPM

and Gunster in this civil action, claiming that JPM and Gunster had conspired during
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McAdam's lifetime to get each other hired and overcharge his Estate. In late 2003,
as part of a settlement, Plaintiffs paid $575,000 to JPM and its attorney for
administering the Estate (JPM had pending a fee application and a petition for
instructions as to the propriety of its appointment), and dismissed JPM from this civil
action with prejudice. Inreturn, JPM agreed to resign as their co—ﬁduciary. Contrary
to the Trust's terms, Frank and Tim did not appoint a replacement corporate fiduciary.

This lawsuit proceeded to a jury trial solely against Gunster. Plaintiffs' theme
was that probate administration is "reverse Robinhood" —where the lawyers "steal
from the rich and give to themselves." The jury never heard critical evidence which
directly related to the validity of the reasons Gunster recommended a corporate
fiduciary, and was forced to sit as a substitute probate judge to decide legal issues far
beyond its proper role. In the end, the jury awarded damages against Gunster
consisting of all fees paid to JPM and its counsel, and almost all of the other expenses
incurred in administering the Estate.

A central issue on this appeal is whether Florida's Probate Code and public
policy preclude Frank and Tim from pursuing a collateral attack on the unchallenged
testamentary documents and probate court orders without having first raised such
issues in probate court. Because Plaintiffs had adequate reliefavailable to them in the

probate administration process, their claims here should have been dismissed. The
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trial court also erred by permitting an improper measures of damages, excluding
critical evidence needed to permit a fair trial, and permitting inflammatory closing
argument. The jury's verdict and judgment should be reversed in all respects.

B. Statement of Facts

1. Gunster's representation of McAdam

On April 29, 1998, McAdam first met with Hanley, head of Gunster's trusts and
estate department. The immediate purpose of the meeting was to have McAdam's
testamentary documents reviewed and amended to insure that one ofhis sons, Brooks
McAdam, was disinherited." This meeting also included a general review of
" McAdam's testamentary plan and. various estate planning concepts, as reflected in
Hanley's notes and a memorandum he dictated after the meeting. (Pl. Ex. 7, 8)

During his initial and later meetings with McAdam, Hanley and McAdam
discussed several issues, including: (i) the size of McAdam's assets and his general
plan of distribution; (ii) the possibility of gifting assets, including his primary
residence; (iii) reasons why McAdam might wish to consider a corporate fiduciary to
serve alongside his sons; (iv) considerations relating to his care ifhe became disabled

or incapacitated, given the fact that both of his sons lived out of state; (iv) issues

! In prior wills, Brooks was first out (Def. Ex. 206 from August, 1990) and then back
in (Def. Ex. 205 from May, 1995).
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concerning two trusts set up by McAdam's wife before she died 13 years earlier;
(v) the potential for future disruptive and divisive family-litigation involving
McAdam's disinherited son, Brooks McAdam. (Pl Ex. 8 and 9; T. 30:528)?
Hanley and McAdam discussed three possible alternatives with respect to a
corporate fiduciary, as reflected in Hanley's notes and trial testimony: (i) McAdam
names a specific corporate fiduciary; (if) McAdam's sons are allowed to decide if they
even want a corporate fiduciary and, if so, choose which one; or (iii) McAdam's sons
are required to have a corporate fiduciary, but can choose which one. (Pl. Ex. 8;
T. 31:598-600) McAdam asked Hanley, based upon his experience, to recommend
-. top-tier firms if McAdam decided to nominate a corporate fiduciary. (T. 4:529-30)
Hanley suggested U.S. Trust Company of Florida and JPM, and advised McAdam
that Hanley and Gunster worked for and with both of these entities and held them in
high regard. (T. 30:530) McAdam asked about the estimated costs, and Hanley
correctlytold him that the cost of a top-tier corporate ﬁduciary would be "somewhere

between two to three percent” of his estate, but is tax-deductible. (T. 3:333)

2 McAdam never told Hanley the whole story. Both sons had serious medical problems
of their own; Frank has severe diabetes and Tim's heart problems caused him to flat-line twice in the
past, so both have a shortended life expectancy,. (T.37:1466-67; 1537) McAdam also did not advise
Hanley that he took $6 million from trusts set up by Brooks's mother, and therefore estate litigation
with Brooks was not merely possible, but very likely. Brooks has sued his brothers and the Estate
(although the jury also did not learn that fact).
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OnMay 11, 1998, Hanley and McAdam had a "workshop session" in Hanley's
office to discuss and address various provisions of the draft testamentary documents,
including those relating to a corporate fiduciary. During this session, McAdam
advised Hanley that he had made the decision to use a corporate fiduciary and that he
selected JPM.® (PL Ex. 11; T. 31:600) McAdam also decided to provide in his trust
that JPM could be removed and replaced for any reason, with or without cause,
anytime after two years from his death. That ensured that JPM would serve a co-PR
and co-trustee through the estate administration. Afterwards, once it was Frank's and
Tim's money, they could choose someone else if fhey wished. McAdam's Will and
" Trust provided standard language, taken straight from the Florida statutes, that JPM
wﬂl be compensated as set forth in its Standard Fee Schedule in effect at McAdam's
death, unless otherwise agreed. (Pl. Ex. 15, p. 22; P1. Ex. 16, p. 5)

On June 5, 1998, McAdam executed his Will (P1. Ex. 16) and Revocable Trust
(PL. Ex. 15). At the time the Trust was formed, Hanley gave McAdam a "Summary
Of Operations For Revocable Trust Of Charles V. McAdam, Jr.":

Responsibility for Funding. You are responsible for transferring
assets to your Trust. Our legal work extended to advising on your

3 Hanley asked his associate to get the current fee schedules from US Trust and JPM,
but before that occurred McAdam made his choice and selected JPM. McAdam never paid JPM any
money during his lifetime, never met with JPM (despite Hanley's encouragement to do so) and never
again asked JPM or Gunster about the expense of administering his Estate or Trust.
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estate plan, preparing the legal documents and having those documents
signed. If you desire assistance in transferring assets to your Trust,
please discuss such additional work with us. We will not be acting to
transfer assets to the Trust unless specifically engaged by you to do so.
(App. 4; PL. Bx. 12, § II(B)) McAdam never asked Gunster for any assistance in
funding his Trust, and never funded the Trust during his lifetime. The Will was
structured so that the residuary of the Estate (i.e. any assets not transferred to the
Trust during McAdam's life) would pour-over into the Trust, and all of the specific
devises would be made from the Trust. This is a very common estate plan.
In September, 1998, McAdam asked that his new testamentary documents be
provided to his brother-in-law and closest financial advisor, Jack Thom. (App. 10;
Def. Ex. 10) McAdam never provided copies of his Will or Trust to Frank or Tim,
or even told them any part of his estate plan. Of note, Thom reviewed the documents
and wrote a letter to McAdam commenting that a reference to McAdam's grandsons,
on page 6, should be changed to add JPM to that provision. (Def. Ex. 190; T. 30:539-
41) That chaﬁg.e involved a backup person to make certain health care decisions if
McAdam was incapacitated. (Id. at 541) McAdam never made that change. (/d.)

But, the letter demonstrates that both McAdam and his chosen advisor, Thom, were

fully aware that JPM was being nominated as co-PR and co-Trustee.*

4 Tim acknowledged that Thom knew JPM was going to be involved and testified that
he trusted Thom's opinion. (T.36:1284) '
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From 1998 through 2002, the Will and Trust were amended and restated on a
number of occasions, but only to address changes in McAdam's wishes as to the
specific bequests.” McAdam never changed the provisions relating to JPM.

During the five years Gunster represented McAdam, Gunster also discussed
certain estate planning and gifting possibilities. McAdam, who regularly made
$10,000 gifts to his relatives and close friends (Def. Ex. 185), rejected all other
gifting suggestions except for gifting his personal residence through a Qualified
Personal Residence Trust ("QPRT") and gifting a newly purchased house to his
girlfriend. Gunster also performed other routine legal services for McAdam at
various times during his life when McAdam needed and requested help.

2. Events After McAdam's Death

- McAdam died on January 3, 2003. His personal assets had a value on death of

$21.5 million, and his gross estate for federal income tax purposes, which included

> McAdam changed bequests to charities. (P1. Ex. 64) He bought a house for his
girlfriend and changed his Will. (Pl Ex. 67) In 2001, he increased his bequests to $3.8 million,
including a new $500,000 bequest to his girlfriend, and made changed to the earlier list of friends
and charities. (Pl. Ex. 77) The Third Amendment changed bequests for two relatives (P1. Ex. 81)
and the Fourth eliminated a charity because it had received its donation. (Pl. Ex. 85) In June 2002,
McAdam made his Last Will (P1. Ex. 89) and an Amended and Restated Trust. (Pl. Ex. 90)

6 The jury award includes $19,718.98 relating to claimed lost interest relating to the
failed QPRT gift. At the risk of oversimplifying, a QPRT is a deferred gift of real estate, the value
of which is discounted depending on how long of a term is selected. McAdam was shown
possibilities of a 2- , 4- and 8-year terms. McAdam chose 5-years, but lived only 4 2 years, so the
gift failed. The deficiencies in this relatively minor claim are addressed in part VIILD below.
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the two QTIP trusts, was over $60 million. (App. 14-23; P1. BEx. 138) In additioﬁ to
his brokerage account valued at $20.4 million, McAdam's Estate included cash, real
estate, a royalty right, an interest in a private company, interests in five limited
partnerships, a promissory note, five vehicles and a joint interest in a sixth car driven
by his girlfriend, plus various personal property. (App. 16-23) The Trust was
unfunded at McAdam's death, but was fully funded through the Will's pour-over
mechanism. Every one of McAdam's intended beneficiaries received their money.

Shortly after McAdam died, Frank for the first time learned the contents of
McAdam's testamentary documents, including the fact that the Will nominated Frank
- and Tim, together with JPM, to serve as co-PRs. Because he was going through a
divorce, Tim renounced his appointment as PR (but not as co-Trustee) to shield
himself from a subpoena by his wife's lawyer.” (T. 36:1285-6)

Frank soon met with Gunster and JPM, and thereafter Frank and JPM filed a
Petition for Administration (App. 11-13; Def. Ex. 44) in Palm Beach County Circuit
Court (Probate Division). Letters of administration, appointing Frank and JPM as co-

personal representatives, were timely issued by the probate court. Notice of the Trust

4 According to Tim, if his wife knew how much money he was going to get from the
Estate (which turned out to be $9.75 million) it might cost him more in the divorce. (Id. at 1286)
When Frank refused to cooperate with JPM, Tim "un-renounced" and was appointed as a third PR,
restoring the two-to-one majority vote in favor of the McAdam sons. (Id. at 1287)
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was also filed in the Estate administration. Asis common, Frank, JPM and Gunster
engaged in a discussion regarding the proposed compensation of JPM and Gunster
to serve as fiduciary and counsel. Frank agreed with Gunster's attorney fee proposal
of $500,000, which included the entire administration process and preparation of the
Estate's tax returﬁ. After some back and forth negotiating, Frank agreed with JPM's
reduced proposal to administer the Estate and Trust for a flat fee of $500,000, but
only so long as JPM would leave the Estate's brokerage account at Salomon Smith
Barney ("Salomon") in New York, where Frank had been managing the assets for a
few years. (T.10:1396) Within days, however, it became clear to Frank that JPM
would not accede to Frank's demand to retain sole custody of the brokerage account.

The control dispute between Frank and JPM is the actual root cause of
everything that happened in this case and directly led to the filing of this malpractice
claim against Gunster. JPM wanted the assets under joint control and also wanted to
fulfill its fiduciary duty by liquidating sufficient assets to raise enough cash to pay the
projected liabilities, estate taxes and specific devises. Frank did not want to traﬁsfer
the account from New York and did not want to liquidate the securities — preferring,
instead, to gamble on the then volatile stock market.

Frank cancelled a scheduled conference call to address the administration of

the Estate's assets and wrote a letter to Gunster on February 24, 2006, stating that in
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Frank's opinion his father did not want JPM, never knew anyone at JPM® and wanted
everything handled by Salomon, the family's New York accountant and Frank. (Def.
Ex. 52) Frank's opinion contradicts McAdam and his closest advisor, John Thom,
who had seen the testamentary documents and actually wanted to increase JPM's role.
But, as Frank put it, "Twasn't going to give up control of something I'd worked all my
life with and we were —my brother and I were the people that were going to — it was
our money, and I didn't want them to manage our money." (T. 36:1417)

JPM wrote a letter to Frank in response to his canceling the conference call,
recounting a "sequence of events [that] raise substantial concerns both on our own
behalf as well as for you in our mutual roles as co-Personal Representatives of the
estate." (Def. Ex. 53) Because the projected the liabilities were over $16 million, this
was a serious issue for JPM (and would have been for any competent fiduciary).
Frank refused to cooperate with JPM and discharged Gunster. JPM hired Jamie
Pressly, a well-known Palm Beach County probate lawyer, to represent it. Frank and
Tim hired a tax lawyer and prbbate counsel to represent their interests. Gunster had

no further involvement in the Estate administration. (T. 36: 1411-12)

8 For at least the last three years of his life, McAdam was a beneficiary of a trust,
created years earlier by his wife's mother, and being administered by JPM in Rochester, New York.
(T.37:1475) McAdam also served along with Chase Manhattan Bank, a corporate fiduciary, as co-
trustee of a protective trust for his son Brooks. (T.42:2194) Indeed, the McAdam family fortune
had been managed by corporate fiduciaries since 1935, primarily by a predecessor of JPM, Lincoln
Alliance Bank. (T. 42: 2225, 2244)
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Neither Presslynor Frank's new lawyer could convince Frank to cooperate with
JPM. Therefore, Pressly filed on JPM's behalf a Petition for Instructions. Judge
Lupo held an evidentiary hearing on March 17, 2003, to decide whether Frank's plan
of administration or JPM's plan was in the best interest of the Estate. Thad Toothman
of JPM testified, as did Frank and Tim, and an operations manager of Salomon.
During this hearing, Frank portrayed himself as sophisticated enough to handle the
probate administration in this case without a corporate fiduciary looking over his
shoulder. After receiving evidence, including the testimony of the four witnesses,
Judge Lupo disagreed, finding that:
the conduct of both of the individual Co-Personal Representatives,
Frank G. McAdam and Charles McAdam, III, falls shorts of the high
standards for a fiduciary who is charged with the responsibility of
administering a substantial estate.... The Court finds that it is not in the
best interests of the Estate and the beneficiaries and creditors thereof for
the substantial securities account to be maintained with stock brokerage
firm where it is not in the joint supervision and control of the Co-
Personal Representatives. The Court further finds that the proper estate
_.administration is as asserted by J.P. Morgan concerning the need to raise
the cash requirements for the Estate by liquidating assets as soon as
practicable in order to avoid stock market fluctuations in order to safely
guaranty that there will be sufficient cash for the pre-residuary
beneficiaries, debts, taxes and administration expenses of the Estate.....
(App. 24; Def. Ex. 180 [excluded by ruling]; R. 20:207) Judge Lupo found that the

interests of the Estate —the only party in privity with Gunster — were best served with

JPM exercising joint control over the Estate's assets. In fact, neither Judge Lupo nor
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anyone else ever found that JPM did anything wrong with respect to this Estate.

In July 0of 2003, Frank and Tim, in their multiple capacities, brought this action
against both Gunster and JPM,. asserting claims for professional negligence, breach
of fiduciary duty and consi)iracy between Gunster and JPM. (R. 1:1:1-32) Gunster
requested that the action be transferred to the probate division, in accordance with
local rules, so that the embedded probate issues could be sorted out and dealt with.
(R. 1:7:36-45) The motion was opposed (R. 1:16:96-105) and denied (R. 1:17:106-
107). Gunster also moved to dismiss those portions of the complaint that dealt with
probate administration matters (e.g., the propriety of JPM's appointment and all

-compensation issues). (R. 1:8:46-56) Thé motion was also opposed and denied.

In December 2003, Plaintiffs settled the claims raised in the complaint in this
case as to JPM. By the settlement, it was agreed that JPM would receive $400,000
for the fiduciary services it performed and its counsel, Pressly, $175,000 in fees and
costs. Plaintiffs dismissed all claims against JPM and removed from the complaint
all allegations that there was a conspiracy between JPM and Gunster. (R. 1:29:169-
171) In return, JPM resigned as co-fiduciary. Contrary to the Trust's terms, Frank

and Tim did not appoint a replacement corporate fiduciary.” When asked why, Frank

7 The Trust required Frank and Tim to "appoint a successor corporate Trustee located
in Florida or elsewhere in the United States . . . ." (Pl. Ex. 90, p. 22) They have ignored that
requirement. (T.37:1464)
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testified that his and Tim's "wishes trump [their] father's wishes" and "are more
important than [their] father's wishes." (T. 37:1465-66)

C. Course of Proceedings and Disposition Below

The case was tried on the Second Amended Complaint (R. 18:192:3559-91),
Gunster's Answer (R. 204:3922-29) and Plaintiffs' Reply (R. 20:205:3930-34) After
considering (and granting in part) motions for summary judgment, the trial court
granted part of Plaintiffs' First Motion in Limine, precluding evidence of the above-
quoted probate court ruling and all evidence concerning the ongoing litigation
between Brooks McAdam and the Estate. (T. 28:101-02)

At the close of Plaintiffs' cése and again at th¢ close of all evidence, Gunster
moved in writing for directed verdict. (R.20:219:3983-4000; R. 21:224:4028-4070)
The trial court granted part of Gunster's motion, but denied directed verdict on those
portions relating to the probate administration issues (e.g., the appointment of JPM
and the compensation issues, what Plaintiffs' called "avoidable probate expenses").

The jury returned a verdict of $1.2 million. (R. 22:233:4279-80)

Gunster timely renewed its motion for directed verdict and moved for new trial

and/or remittitur. (R. 23:240:4490) The trial court denied the motion, exceptto grant
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remittitur to the maximum amount Plaintiffs asked for in closing.'® (R. 24:248:4784)
The trial court entered a Final Judgment against Gunster and in favor of certain
Plaintiffs — the Estate, the Trust, and Frank and Tim as beneficiaries — for the sum of
$1,043,430.87, including interest and costs. (App. 1-3; R. 24:250:4792) Gunster
timely appealed, as did Plaintiffs. (R. 24:251:479.5; R. 25:253:4801)

VI. SUMMARY OF ARGUMENT

Frank and Tim McAdam wishes are not more important than their father's and,
contrary to their "wishes," the Estate's $21.5 million in assets did not become Frank's
and Tim's money as soon as McAdam died. Frank and Tim only are entitled to the
residuary, after everyone else is paid and the Estate is closed. Most of the money was
earmarked for estate taxes, charities, a $1 million generation skipping trust for
McAdam's grandchildren, and specific bequests, including $500,000 McAdam
wanted to go to his girlfriend. The PR also was responsible for filing the estate tax
return on a $60 million estate (the $40 million in QTIP marital trusts are part of
McAdam's taxable estate), and paying all creditors' claims, including Brooks's, before

Frank and Tim are entitled to anything.

10 Plaintiff sought: (i) the "avoidable probate expenses” ($829,000.00, which is: all of
JPM's and Pressly's fees and costs; all but $50,000 of remaining administrative expenses); plus (ii)
lost interest on the $110,000 gift tax paid on the QPRT ($19,718.98); and (iii) disgorgement of all
fees paid to Gunster by McAdam from 1998-2002 ($19,786.00). All of these totaled $868,504.98.
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A jury easily could assume, like Frank did, that it was all Frank's and Tim's
money. Thus, it is not that surprising that the jury would conclude that Frank and Tim
alone should have decided if a corporate fiduciary was necessary. McAdam would
have disagreed with that finding because he rejected that very option when its was
presented by Gunster. Instead, he named JPM. The probate court would have
disagreed with that finding, because it already had rejected Frank's argument that he
could properly handle everything on his own. Although the probate court would have
made certain that JPM received only a reasonable compensation if any interested
person had asked (and likely would have set the compensation far lower than the
" regularly published fees based upon well-established Supreme Court precedent), the
probate judge was not likely to rule that this Estate should not have any corporate
fiduciary. The trial court erred by allowing the jury to hear and decide a collateral
attack on those probate issues. This Court should reverse the trial court's error.

Plaintiffs' claimin this case hinges on a determination that McAdam should nof
have nominated any corporate fiduciary. Plaintiffs' counsel devoted most of his
rebuttal closing to arguing why there should not have been any corporate fiduciary.
(T. 20:2862-67) However, there is no evidence that any other corporate fiduciary
would have acted differently with respect to the core issues: joint control of the

Estate's assets, and the orderly liquidation of enough of those assets to pay estate
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taxes, claims and specific bequests of $3.3 million. The same issues would have
arisenregardless of which insti;cution served as corporate fiduciary; whether McAdam
funded his trust; or whether there was any conflict of interest. Thus, most of Plaintiffs'
arguments are simply red herrings.

If Frank and Tim had any legitimate complaint about JPM's nomination, its
service or its compensation, they could have and should have raised those issues in
probate court, where they had an adequate remedy. But, the important issue to Frank
was control, not compensation. It is not surprising Frank decided the best way to get
rid of JPM was to sue JPM and Gunster. After all, Judge Lupo ruled that Frank was
wrong, and that JPM was the only fiduciary which was acting competently and in the
best interest of the Estate. And the strategy worked, in part, when Frank and Tim
obtained JPM's resignation. However, because Frank and Tim failed to challenge the
Will or Trust in probate court, and failed to avail themselves of their adequate probate
remedies, this lawsuit is improper.

In addition to allowing a collateral attack on the testamentary documents, the
trial court also erred by: (i) permitting Plaintiffs to argue and the jury to consider a
number of other legally irrelevant and immaterial issues, including criticisms of
Gunster's will drafting, designed to mislead and confuse the lay jury on what are

garden variety probate issues; (ii) permitting an improper measure of damages and not
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adequately instructing the jury (in fact, more than half of the monies awarded to
Plaintiffs were actually paid by the QTIP trusts, which lost its claims); and
(iii) excluding critical evidence necessary to Gunster's defense, including the probate
court's ruling and evidence of Brooks' lawsuit, while at the same time allowing
Plaintiffs to improperly argue that Gunster was trying to steal from the Estate.

The evidence excluded in this case was not minor or tangential, but went to the
very heart of this case— the reasons why Gunster recommended a corporate fiduciary.
Was there any need for a professional fiduciary given the size of the Estate? In
contrast to the inexperienced eyes of the jury, the probate judge thought there was.
Can a corporate fiduciary serve as a useful buffer in the event of litigation between
McAdam's children after his death? It would, but the jury Was not told that Brooks
McAdam had sued his brothers, as co-PRs of the Estate, to recover the $6 million
McAdam took from the trust. With that fact concealed, Plaintiffs' expert claimed the
buffer theory was a poor "excuse" and that he could not see how Brooks's accountings
could lead to litigation against Frank and Tim. In the end, this case appeared to the
jury like a battle of legal experts on debatable points of probate law. It should not
have come to that.

This Court should reverse the judgment and remand the case for entry of

judgment in favor of Gunster or, at a minimum, a fair trial.
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VII. STANDARD OF REVIEW

A.  Denial of directed verdict

The denial of Gunster's motions for a directed verdict at the close of all of the
evidence and post-verdict are reviewed de novo. Contrerasv. U.S. Sec. Ins. Co., 927
So. 2d 16, 20 (Fla. 4th DCA 2006); Flagstar Cos. v. C’ole—Ehlihger, 909 So. 2d 320,
322 (Fla. 4th DCA 2005). A motion for directed verdict should be granted when
there is no reasonable evidence upon which a jury could legally render a verdict in
favor of the nonmoving party. Gulfstream Park Racing Ass'n, Inc. ex rel. TIG
Specialty Ins., 874 So. 2d 645, 647 (Fla. 4th DCA 2004).
| B. New trial

The trial court's order denying Gunster's motion for a new trial is reviewed for
an abuse of discretion. Brown v. Estate of Stuckey, 749 So. 2d 490, 497-98 (Fla.
1999); USAA Cas. Ins. Co. v. Howell, 901 So. 2d 876, 880 (Fla. 4th DCA 2005).
C. Remittitur

The trial court's ruling denying in part Gunster's moﬁon for remittitur is
reviewed for an abuse of discretion. Weinstein Design Group, Inc. v. Fielder, 884 So.

2d 990, 1002 (Fla. 4th DCA 2004).
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VII. ARGUMENT

A. GUNSTER HAS NO LIABILITY TO THE ESTATE FOR THE
UNCHALLENGED COSTS OF ADMINISTRATION OR ANY CLAIM
FOR DAMAGES ARISING FROM THE APPOINTMENT OF JPM.
Gunster first addresses all matters, both as to liability and damages, related to
and arising out of the fact that JPM was nominated as co-PR and co-Trustee. In the
final judgment, $829,000 of the damages awarded derive, either directly or indirectly,
from the presence ofa corporate fiduciary iﬁ McAdam's testamentary plan. These
include: $400,000 paid for JPM's fiduciary fees; $175,000 paid for JPM's attorneys'
fees (Jamie Pressly); and $304,000 paid to Plaintiffs' attorneys (Richard Lehman and
George Ord), for estate administration and litigation with JPM and Gunster. From
these numbers, Plaintiffs' expert opined that only $50,000 should be deducted as the
total reasonable cost of administering this Estate — $50,000 for an attorney, and $0
for a corporate PR or Trustee because Plaintiffs did not need one. (T.12:1269)
1.  Plaintiffs Cannot Collaterally Attack the Appointment of JPM

Because They Did Not Avail Themselves of Adequate Remedies
Available in the Probate Administration.

The gravamen of the Estate's claim is that Gunster wrongfully "procured JP
Morgan's appointment” and caused the administration of the Estate to be more

~ expensive. The trial court, in denying Gunster's motion for summary judgment, noted:
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Plaintiffs' action now is merely directed at Gunster and Hanley, based

upon their alleged role in procuring J.P. Morgan's appointment.

Plaintiffs do not have any remedy before the probate court against

Gunster and Hanley for that alleged pre-death action, be it called breach

of fiduciary duty or negligence / legal malpractice.
(R. 16:164:3159-60) That ruling was the trial court's critical error: the question is
not whether Plaintiffs had a remedy in the probate court against Gunster, but whether
Plaintiffs had an adequate remedy available. Here, Plaintiffs undeniably had adequate
remedies available to them in probate court as a matter of fact'' and law." Plaintiffs
failed to avail themselves of the available remedies in probate court and, therefore,
cannot pursue such claims against Gunster.

The trial court, referring to language in Espinosa v. Sparber, Shevin, Shapo,

Rosen and Heilbronner, 586 So.2d 1221 (Fla. 3d DCA 1991), erroneously concluded

i Plaintiffs' expert conceded that if there was "cause" for the removal of JPM, for
example, if JPM was appointed through a conflict of interest, the probate judge could remove JPM
as co-fiduciary if Plaintiffs proved their claim. (T. 13:1775-76)

12 Probate proceedings are in rem proceedings and the circuit court exercises exclusive
jurisdiction over the rem. §731.105,Fla. Stat. This exclusivejurisdiction includes issues concerning
the appointment and compensation of the PR and its agents. E.g., §732.5165 (will or any part of a
will is void if procured by fraud . . . or undue influence); § 733.109(1) (any interested person may
contest a will in probate court); §733.212(3) (any interested person may contest the will or
qualifications of a PR); Estate of Winston, 610 So. 2d 1323, 1325 (Fla. 4th DCA 1992) ("probate
court has exclusive jurisdiction and is obligated to review estate fees upon the petition of a proper
party."); §733.6175(2) ("Court proceedings to determine reasonable compensation . . are part of the
estate administration process."). As aresult, in a proceeding outside of probate, like this one, the
will is "conclusively" valid and free from any claim or fraud, duress, or undue influence.
§733.103(2), Fla. Stat. The same holds true for the Trust because the estate was being probated and
the trust was a beneficiary of the estate. §§ 737.204(2), 737.2041.
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that Plaintiffs could use this action to make a collateral attack on the Estate
administration. But Espinosa held only that the estate could sue the will drafting
attorneys for malpractice to address issues that were not remedied in probate court.
Id. at 1224-25. There, after the probate litigation concluded, the estate was permitted
to seek its unrecovered attorneys' fees from that probate court litigation. Espinosa
supports the position that Plaintiffs must seek the relief available in probate couﬁ.
That law is well-established and arises from a leading Florida Supreme Court
decision. DeWitt v. Duce, 408 So. 2d 216, 221 (Fla. 1981) ("[plaintiffs] had an
adequate remedy in probate with a fair opportunity to pursue it. Because they lacked
assiduity in failing to avail themselves of this remedy, we interpret §733.103(2) as
barring [plaintiffs] from a subsequent action in tort . . . ."); Martin v. Martin, 687 So.
2d 903, 904 (Fla. 4th DCA 1997)(citing DeWitt, and barring collateral lawsuit
challenging any portion of a claim for which relief was available in probate court).
In Martin, the decedent's sons initiated, but later dropped, a challenge to the
will in probate court. Id. at 904. Ultimately, the estate was probated in accordance
with the will. Id. The éollateral lawsuit against the decedent's widow was barred as
to any claims relating to the will — "having failed to challenge either of the wills in
probate, the sons cannot attack them in this action." Id. at 907. The plaintiffs were

not barred as to claims for which no probate relief was available.
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Thus, the important inquiry is whether the aggrieved persons had “an adequate
remedy in the probate proceedings.” In DeWitt, the claims were barred because, if the
claimants succeeded in probate court under the same theory as their collateral claim,
the "probate court could have given them everything to which they claim
entitlement." Dewiﬁ, 408 So.2d at 220. In contrast, in Martin, this court permitted
some collateral proceedings complaining about an unrelated trust because an attack
on the will would have resulted in a recovery of only $300,000 of the $8 million at
issue. 687 So. 2d at 907. The key was that the will and trust were separate and
unrelated documents.”® Id. The remedy in Martin was adequate as to the will but

.inadequate as to the trust. LikeWise, in Espinosa the collateral attack on the lawyers
was limited to the attorneys' fees spent litigating with the third party.

Whether a civil action plaintiff can relitigate issues arising out of a probate
proceeding depends upon the circumstances of the estate administration and,
specifically, whether or not the plaintiff could have obtained adequate relief in that
initial proceeding. See, e.g., In re Estate of Hatten, 830 So.2d 1271 (Fla. 3d DCA

2004)(first question is whether there were adequate remedies in probate court).

13 In our case, unlike Martin, the Will and Trust were interrelated, were executed at the
same time, and were an integral part of one estate plan. For example, all of the specific bequests
were set forth in the Trust, which was the residuary beneficiary of the Estate. There also was a
provision that if the Trust was terminated or failed, the specific bequests in the Trust were
incorporated into the Will so that McAdam's intended beneficiaries would receive their monies.
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In the case at bar, McAdam's sons could have obtained complete relief in
probate court — if they prevailed JPM would have been removed éntirely and/or its
compensation would have been set at no more than a reasonable fee. The adequacy
of aremedy is determined by the relief available, not the chances of success. Gunster
is not suggesting that Frank and Tim would have prevailed on their claim to have
JPM removed, based upon Judge Lupo's first rulings; however, the law would have
been favorable to Plaintiffs when the probate court was setting JPM's fee."

Frank and Tim are foreclosed from pursuing the relief sought in this case
| because they did not challenge the Will or Trust (including any claim that JPM's
nomination was procured by fraud, mistake, undue influence or a breach of fiduciary
duty by Gunster) and they did not challenge the professionals' compensation.

2. Gunster Adequately Adviséd McAdam on His Decision to Nominate JPM.

Gunster is not liable to McAdam's Estate for the $829,000 cost of estate

administration simply because McAdam nominated JPM as a co-PR. Indeed, the only

1 In re Estate of Platt, 586 So.2d 328, 331 (Fla.1991), held that "reasonable
compensation' for attorneys and personal representatives cannot be computed solely on the basis of
a fixed percentage of the amount of the probate estate." Platt specifically rejected the claim of a
corporate fiduciary that it should be paid solely based on its standard fee schedule: "While rate
schedules are a factor that may be considered in determining a reasonable fee at the end of the
service, they should not be presented as the sole factor for determining a reasonable fee absent an
agreement. We believe the legislature intended for the trial judge to independently determine a
reasonable fee." Id. at 337. Otherwise, the corporate fiduciaries, not the legislature or the courts,
would set the PR's compensation. There are many cases, including those cited below, in which
compensation requests by PRs and attorneys have been greatly reduced.
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way for the jury to have reached its verdict was to find that there should not have
been any corporate fiduciary, and therefore, no expense or fee at all. Because it was
McAdam's decision alone to nominate JPM, it is improper for McAdam's sons to
second guess that decision by collaterally attacking the Will in this malpractice
action. After all, if McAdam cared what his sons thought, he would have asked their
opinion.' But McAdam only asked his most trusted advisor, Thom, who suggested
further increasing JPM's role. Also, McAdam had valid reasons for nominating a
corporate fiduciary"® when he first made that decision in 1998.

When Gunster raised the possibility of having a Florida-based trust company
serve as co-PR and co-Trustee, along with McAdam's sons, Gunster also addressed
other options. Among the options McAdam rej ected was allowing Frank and Tim to
decide if they wanted a corporate fiduciary at all. (Each of McAdam's prior Wills
[Def. Ex. 205 and 206] had nominated a corporate fiduciary as a replacement in the
event that McAdam's sons were unable or unwilling to serve, so it was a natural

progression for McAdam to add a corporate fiduciary as a co-PR and co-Trustee.)

15 Without having to speculate, it is undisputed that, at the time the Will was executed,
McAdam's "favored" sons, Frank and Tim, both lived far outside Florida (New Hampshire and
Arizona); both were independently wealthy (having inherited more than $10 million each when their
mother died in 1986); and both had serious medical problems. McAdam knew all of that, as well
as the fact that he had stolen $6 million from his wife's trusts and his Estate could be sued by his
estranged son, Brooks, after he died. Itisnot surprising that McAdam chose to have a Florida-based
bank assist his sons in handling the estate administration and serve as a buffer between his sons.
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Hanley recommended two ofthe best trust companies in the area, both of which
he and Gunster were very familiar with and had "worked for and with" in the past.
[T. 30:530] Obviously, that was an important part of the recommendation. Hanley
was relying not only on the reputations of these trust companies, but his actual
experience in working for and with them. Also, Hanley told McAdam that a firm like
JPM or USTrust would cost in the range of 2 to 3 percent of his estate.

After McAdam died, Frank joined with JPM in a Petition to be appointed as co-
PRs of the Estate. As typically happens, Frank, JPM and Gunster had discussions
concerning compensation and, not surprisingly, reached an agreement. Gunster
would do everything, including the estate tax return, for $500,000 and JPM would be
paid $500,000, which was less than its standard fee schedule and less than the
statutory schedule.’® But problems arose when JPM insisted, over Frank's objection,
that the brokerage account be transferred to an account under joint control, rather than
Frank's unilateral control. Once the "control"dispute surfaced, Frank and Tim fired
Gunster and hired a series of lawyers to try to remove JPM. Ultimately, Frank and
Tim paid JPM and its counsel for their services and their resignation, and then asked

the jury to reimburse them. The jliry did.

16 In the end, the Estate paid JPM a fee of only $400,000 and paid attorneys' fees to
Frank and Tim's lawyer and JPM's lawyer totaling approximately $425,000. These amounts are less
than Frank had agreed to before the control issue arose.
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Based upon the jury's verdict, it is now malpractice for a trusts and estates
lawyer in Palm Beach County to recommend the nomination of a corporate personal
representative, even in an estate of the size and complexity of McAdam's Estate, and
even if the probate court would have applied the relevant factors and substantially
lowered the fiduciary's compensation request. That is not and cannot be the current
state of Florida law. Even Plaintiffs' expert acknowledged that "it could not be a
malpractice . . . for a lawyer to recommend a corporate fiduciary." (T.38: 1686-87)

In addition to the issues raised in the DeWitt line of cases, Plaintiffs' failure to
pursue their probate administration remedies created an insurmountable practical and
public policy problem. The jury was left to sit as a six-person panel of unqualified,
inexperienced probate judges. But, unlike the probate judge, if the jury determined
that JPM was paid an unreasonable fee (as it implicitly decided), the jury lacked the
power to set the proper fee as to JPM or to require JPM to refund the excess amount.
In other words, if the probate judge had set JPM's compensation, thét would have

been a reasonable fee by definition and there could be no liability to the Estate."”

7 Because the measure of damages is the difference between the reasonable fees paid
and the reasonable fees that would have been paid absent the defendants' wrongful acts, there could
be no damage to the Estate if Plaintiffs had followed the probate process. The amount of the fee
paid could never, under any circumstances, exceed the reasonable fee as determined by the
probate judge. Even if the requested fee was ridiculously high, any interested person, including
Frank and Tim, could challenge the fee request. In the end, only a reasonable fee would have been
awarded and paid. Therefore, because the issue of the reasonableness of JPM's fees was never
determined in the probate administration, Plaintiffs lack proof on one-half of the damages equation.
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There are no "gifts" or "windfalls" for simply being nominated and appointed
to serve as co-PR, or for being hired by the co-PRs to be their attorney. The entire
statutory structure provides for compensation based upon, among other things: the
actual work required and done; the quality of the work; the liability assumed; etc.
There are many cases in which the statutorily presumed fees have been rejected in
favor of lower awards. See Sitomer v. First of America Bank-Central, 667 So. 2d
456, 457 (Fla. 4th DCA 1996)(where presumed reasonable fee was $265,000, the
attorney was awarded only $60,000 based upon factors listed in section 733.6171(7));
Phipps v. Estate of Burdine, 586 So. 2d 381 (Fla. 5th DCA 1991)(Attorneys' fee of

/$50,000 and PR fee of $144,000 were both unreasonable, even in a $5.8 million
estate, in light of simplicity of administration).

Similarly, that a corporate fiduciary based its fee request on its standard fee
schedule is of no consequenée. The fee must be supported by evidence of sound
performance and in accordance with the factors set forth in section 733.61 7(7). Platt,
586 So0.2d at 331; Estate of Winston, 755 So.2d 690, 691 (Fla. 4th DCA 1999). If the
wrongdoing or lack of effort is pervésive enough, the probate court may refuse to pay

anything. See In re Paine's Estate, 174 So. 430, 434 (Fla. 1937).
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- 3. There Was No Malpractice in Drafting the Testamentary Documents.

a. Alawyer cannot draft effective limitations on professional fees.

Plaintiffs argued and the jury accepted that Gunster erred in not drafting a Will

and Trust with limitations on professional fees. Thisisaredherring. Even Plaintiffs’
expert agrees that: (i) he generally does not draft wills that have caps on professional
fees; (ii) it is not malpractice to omit caps; and (iii) there is nothing a lawyer can do
sitting in his office drafting a will to put any effective limitation on attorneys' or
ﬁduciéries' fees. (T.39:1784)" Regardless of what the Will sfated, if Frank and Tim

pursued their probate administration remedy, JPM would have been paid only a

" reasonable fee as determined by the probate judge. This is not malpractice.

b.  The "twe year' removal clause is not malpractice.
Plaintiffs' expert claimed that Gunster had done something wrong by adding
in the Trust a provision that JPM could be removed for any reason after two years
from McAdam's death. This claim is unfounded. First, regardless of when the

"without cause" removal power kicks in, a fiduciary always can be removed for cause

13 Any attempted limitation on compensation (other than a reference to the regularly
published fee schedule of a corporate fiduciary) is not, as a matter of law, binding. The fiduciary
may reject the fee limitation and be paid a reasonable fee as determined by the probate court. To be
enforceable against the professional, any limitation must be agreed to in writing, §§ 733.617 4),
733.6171, Fla. Stat. (2003), but such an agreement is of questionable value because the professional
retains the ultimate right to reject the appointment, negating the benefit of any such agreement.
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as provided in the Probate Code and related trust statutes. Second, absent this the
clause, JPM was appointed forever and could never have been removed at any time
without cause. The Trust permits Plaintiffs to remove JPM anytime after two years,
which was to their benefit. Third, Plaintiffs' expert eventually conceded that it is not
malpractice to recommend that the right to remove the corporate PR be limited and
even he has used similar removal clauses.‘ (T. 13:1781)

It is obvious that if Frank could have removed JPM, he would have done that
as soon as possible. But his father did not give him that option and, at least in Judge
Lupo's eyes, Frank would have been removing the one fiduciary doing things the right
way. And, Frank would have continued acting in his, not the Estate's, best interest.

C. Gunster had no duty to fund the Trust and, regardless,
the unfunded trust did not cause the alleged damages.

Plaintiffs' next red herring is that the Trust was never funded. Both the
Plaintiffs' expert and the Court agreed that Gunster did nothing wrong, initially, by
drafting the Trust é;ld advising McAdam that it was up to him to fund the Trust if he
chose to do so. (T.39:1802)” Instead, Plaintiffs argued, and the trial court agreed,

that a lawyer owes a duty under the applicable standard of care to make follow-up

19 Plaintiffs' expert's testimony was consistent with the "Summary Of Operations For
Revocable Trust Of Charles V. McAdam, Jr.", which advised McAdam that he was responsible for

transferring assets to his Trust. (App. 4; PL Ex. 12)
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inquiries when drafting codicils or amendments to the client's testamentary
documents, and to take some "corrective" action when the client is very sick. The
trial. court acknowledged that there are no cases holding that an attorney, once he or
she has advised a client of the client's responsibilities, must follow-up or pester the
client to do that which the lawyer has advised. The trial court "recognize[d] on this
funding of the revocable trust that this is a close call" and, in the interest of judicial
economy after a lengthy trial, "err[ed] on the side of getting a verdict on this issue
because, as I've said, I think this is a novel case factually and legally." (T. 44:2559)
On appeal, those considerations no loﬁger apply.

Simply put, unless Gunster was asked to help McAdam with the funding of his
trust, Gunster owed him no duty. Here, it is undisputed that McAdam never asked
Gunster to help him fund his trust. The jury should not have been permitted to decide
this issue. E.g., Roach v. CSX Transportation, Inc., 598 So. 2d 246, 249 (Fla. 1st
DCA 1992) (jury cannot disregard uncontradicted testimony).

First, whether styled as a legal malpractice, breach of fiduciary duty 6r
negligence, the cause of action requires the attorney's employment for £he specific
task or assignment upon which the claim is based. Lanev. Cold, 882 So.2d 436,438
(Fla. 1st DCA 2004)(plaintiff must show more that an attorney-client relationship

between the parties; it is essential that the plaintiff show that the relationship existed
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with respect to the specific acts or omissions upon which the malpractice claim 1s
based); Maillardv. Dowdell, 528 So.2d 512,514 (Fla. 3d DCA 1988)(attorney who
represented buyers in the purchase of a condominium unit was not liable for failing
to discover pending litigation ovér structural defects; "attorney was not hired
specifically to look into the lawsuit or investigate the structure.").

In Lane, the attorney prepared incorporation documents and asked if the clients
wanted a buy-sell agreement, but no one asked the lawyer to prepare one. 882 So. 2d
at 448. Accordingly, the léwyer could not be liable as a matter of law, and the
summary judgement was affirmed. Id. Similarly, in this case, McAdam did not ask
Gunster for help. Lawyers do not fund revocable trusts and they cannot force their
clients to fund revocable trusts, if those clients do not wish to do so. Ifthe client does
not ask the lawyer for assistance, the lawyérs cannot undertake the task and bill for

it.? Gunster had no duty to "cause the funding of the revocable trust."

20 There could be any one of a myriad of reasons why McAdam might have decided not
to fund the Revocable Trust. Whether those reasons were good or bad, it was McAdam's decision.

In fact, the jury learned that McAdam spent years litigation with his own father and his father's third

wife over a funded trust. Tim and Frank both admitted that their father had been involved in
litigation for a number of years with his own father's third wife over a funded trust, which case went
all the way up to the Florida Supreme Court. (T. 10:1279; 11: 1477-78) The reported decision in
that lawsuit, McAdam v. Thom, 610 So.2d 510 (Fla. 3d DCA 1992), rev'd, 626 So.2d 184 (Fla.
1993), details a sordid tale of family feuding. McAdam's father, Charles V. McAdam, Sr. ("Sr."),
had funded a trust and named McAdam as trustee. When Sr. remarried, he requested distributions
from the trust and the trustee — his son, McAdam — refused to make the distributions. Sr. then
removed McAdam and litigation ensued for the next ten years. Although McAdam never told
Hanley about that life-altering litigation which endured for more than 10 years, is it any wonder that
McAdam would have not been in any hurry to fund his own trust?
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Plaintiffs argue that, despite Hanley's written advice that McAdam had to fund
his own trust and that Gunster would help only if asked, Hanley remained under a
further and continuing duty to inquire of McAdam again and again; That is simply
not the law and has never been the law. That Gunster's relationship continued for
four more years of amendments to the Will and Trust (involving only changes in the
amounts of bequests), does not change the result. Otherwise, a lawyer Would have
to keep a list of all the things he had ever advised his client to do, and then review
that list and check up on the client's progress whenever there is later contact. Such
an exception or distinction would eventually swallow the rule of law set forth in Lane
and impose almést unlimited liability on a lawyer to monitor his client's activities.
And, in most cases, the lawyer would be doing all of that monitoring for free because
the client did not request it or agree to pay for it. As Lane put it, the lawyer's
"professional inquiry concerning the desire for a buy-sell agreement, without more,
did not create a duty on her part to prepare the agreement." 882 So. 2d at 438.
Hanley drew a line in the sand with his oral presentation and the written Statement
of Operations (P1. Ex. 12). McAdam never asked for help. Once Hanley drew that
line, as a matter of law, he had no duty, regardless of any follow-up contact.

Second, the failure to fund the Trust is nothing other than the failure of

McAdam to make an inter vivos transfer of property and, as such, is nonactionable.
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See Lorraine v. Grover, Ciment, Weinstein & Stauber, P.A.,467 So.2d 315,317 (Fla.
3d DCA 1985).

Third, the failure to fund the revocable Trust did not cause the damages
awarded. The claim is that Gunster should have assured that the brokerage account
was transferred into the Revocable Trust. Given the size and complexity of the
Estate, even funding the Trust with the bulk of McAdam's assets would not totally
avoid probate. Plaintiffs' expert testified that the marketable securities in the
Salomon account should have been retitled into the Trust's name. That would not
have been the end of the probate story, however, because there were substantial assets
" and liabilities that would remain as part of the Estate and its administration process.

As shown during the trial (but not something the jury would have any realistic
chance of understanding), if the brokerage account was in the Trust it would have
very little effect on the administration of the estate. The brokerage account was the
easy stuff to administer — the values are easily determined and the shares are easily
sold. McAdam still individually owned cash, real estate, investments, vehicles and
personal property. (App. 14-23) Also, there are claims pending in the Estate,
including claims by McAdam's estranged son Brooks who sued the Estate for millions

of dollars. Thus, there would have been an estate administered in any event.
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Also, whether the trust was funded before death by an intervivos transfer of
assets or funded after deéth through the pour-over will mechanism, the fiduciary and
counsel would have exactly the same duties and require essentially the same fiduciary
and legal services. The only arguable difference is a reduction of 25% in the
presumed reasonable fee schedule if the Trust had been funded with the brokerage
account, and even that is subject to review and adjustment by the probate court when
deciding or approving the proposed fee. Here, the presumed reasonable fee for JPM
was $396,644 and for the Estate's counsel was $474,767. Although the presumed
reasonable feeé mightbe slightly lower with a funded trust, the reasonable fees would
never be zero as the jury found. This damage calculation is simply too speculative.

Indeed, it was too speculative for a jury to find causation or damages based
upon this record. Plaintiffs' expert did not testify with any degree of certainty that
McAdam ever would have funded his trust, no matter how many times he was
contacted. To prove proximate causation in a legal malpractice action, there must be:

a reasonable basis for the conclusion that it is more likely than not that

the conduct of the defendant was a substantial factor in bringing about

the result. A mere possibility of such causation is not enough; and when

the matter remains one of pure speculation or conjecture, or the

probabilities are at best balanced, it becomes the duty of the Court to

direct a verdict for the defendant.

Protov. Graham, 788 So. 2d 393, 396 (Fla. 5th DCA 2001); see also, e.g., Gresham
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v. Strickland, 784 So.2d 578, 581-82 (Fla. 4th DCA 2001); Brennan v. Ruffner, 640
So. 2d 143, 147 (Fla. 4th DCA 1994).

4. There Was No Conflict of Interest as a Matter of Law.

Plaintiffs allege that Gunster had a conflict of interest because Gunster
represented JPM when Hanley recommended JPM and U.S. Trust as potential
corporate co-PRs. The jury somehow decided that there was a conflict of interest,
with no guidance or direction from the Court by way of any instruction as to what
constitutes a conflict. Gunster requested a special jury instruction on these issues
(R. 21:226A:4168) but is was denied. (T. 46:2698-2705)

Though JPM was a client of Gunster, it was a client on matters unrelated to the
preparation of McAdam's testamentary documents. Gunster owed JPM no duties with
respect to McAdam's Will or Trust, even though JPM was a client.”'] Also, McAdam's
nomination of JPM created no pre-death legal relationship between McAdam and
JPM. McAdam was free to ;:hange his testamentary documents at any time, and JPM
was free to renounce its nominated role, even after his death. The nomination of JPM

was purely an executory provision, requiring McAdam's death and JPM's later

21 See Chasev. Bowen, 771 So.2d 1181 (Fla. 1st DCA 2005)(a lawyer who prepares a
will owes no duty to any previous beneficiary, even a beneficiary who is a client on other matters),
citing The Florida Bar v. Moore, 194 S0.2d 264, 269 (Fla.1966)("a lawyer represents conflicting
interests, within the meaning of the Canon, when it becomes his duty, on behalf of one client, to
contend for that which his duty to another client would require him to oppose.").
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acceptance. These testamentary documents did not create a state of "direct adversity,"
or any other relationship, between McAdam and JPM. See, Rule 4-1.7 (a), Fla. R.
Prof. Cond.

Also, there is no material limitation as a matter of law on Gunster's ability to
represent McAdam. Rule 4-1.7 provides that standard. Both Hanley and Schneider
(who did not even know Gunster had represented JPM and therefore could not have
been affected) testified that nothing about the relationship with JPM, representing it
as a fiduciary for, on the average, of a few thousand dollars of legal services per year,
affected in any way the representation McAdam. There was no material limitation,
and no evidence that Defendants did anything improper. Even Plaintiffs' expert
conceded that if there was no material limitation on the lawyer's exercise of
independent judgment, there was no need for any disclosure to the client or consent

of the client. (T.39:1779)

Simultaneous representation in unrelated matters of clients whose interests are . -

only generally adverse, such as competing economic enterprises, does not require
consent of the respective clients. An impermissible conflict applies only when the
representation of one client would be directly adverse to the other and where the
Jawyer's responsibilities of loyalty and confidentiality of the other client might be

compromised. There never was any conflict or dispute between McAdam and JPM
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