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i, STATEMENT OF THE ISSUES

WHETHER THE TRIAL COURT ERRED IN NOT DIRECTING A VERDICT IN
FAVOR OF GUNSTER ON ALL CLAIMS:

(i) relating to "avoidable probate expenses," where Plaintiffs did not avail
themselves of adequate remedies available in the probate administration and
are collaterally attacking their Decedent's testamentary documents which were
unchallenged in the probate administration?

(ii) relating to the Decedent's selection of a corporate fiduciary and other
provisions of his testamentary documents, and for his failure to fund his
revocable trust?

(iii) relating to an alleged "conflict of interest" in Gunster representing the
Decedent and the corporate fiduciary he selected?

WHETHER THE TRIAL COURT ERRED IN NOT DIRECTING A VERDICT OR
GRANTING A REMITTUR WHERE PLAINTIFFS FAILED TO PROVE THE
CORRECT MEASURE OF DAMAGES AND SOUGHT CERTAIN DAMAGES
INCURRED BY OTHERS, NOT PLAINTIFFS?

WHETHER THE TRIAL COURT'S EVIDENTIARY AND OTHER RULINGS
DURING TRIAL DEPRIVED GUNSTER OF A FAIR TRIAL? .

WHETHER THE INDIVIDUAL PLAINTIFFS, AS BENEFICIARIES OF THE
ESTATE AND TRUST,HAVE STANDING TO PURSUELEGAL MALPRACTICE
CLAIMS?

WHETHER THE TRIAL COURT ERRED IN NOT DIRECTING A VERDICT IN
FAVOR OF GUNSTER ON THE CLAIM THAT GUNSTER SHOULD NOTHAVE
RECOMMENDED A QUALIFIED PERSONAL RESIDENCE TRUST, WHICH
FAILED WHEN THE DECEDENT DID NOT LIVE THE TERM HE SELECTED?

WHETHER THE TRIAL COURT ERRED IN NOT DIRECTING A VERDICT OR

GRANTING A NEW TRIAL ON THE CLAIM FOR DISGORGEMENT OF
GUNSTER'S FEES?
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IV. PREFACE

Plaintiffs' decedent, Charles V. McAdam, Jr., will be referred to as "McAdam."
He was the client of Defendants.

Plaintiffs are two of McAdam's three surviving sons, namely Frank G.
McAdam, who will be referred to as "Frank", and Charles V "Tim" McAdam, III,
who will be referred to as "Tim."

Plaintiffs are acting in a number of different capacities: (1) as co-Personal
' Representatives of the Estate of Charles V. McAdam, Jr., which will be referred to
as the "Estate"; (2) as Co-Trustees of the Charles V. McAdam, Jr. Revocable Trust,
. which will be referred to as the "Trust"; and (3) as individual beneficiaries of both the
Estate and the Trust as well as certain maritai or QTIP trusts created by Sarah
McAdam, the pre-deceased wife of McAdam and mother of Frank and Tim.

Defendants are Gunster Yoakley & Stewart, P.A. and one its attorneys,
Daniel A. Hanley. Except where Hanley is referred to individually, Defendants will
be referred to collectively as "Gunster."

J.P. Morgan Florida, F.S.B. will be referred fo as "JPM".

Personal Representative of an estate or co-Personal Representative of an estate

will be abbreviated and referred to as a "PR" or "co-PR."




References to the Record will be shown as (R. Volume# : Docket entry # :

page numbers).

References to Appellants' Initial Appendix, which contains certain of the trial
exhibits and relevant documents, will be shown as (App. page numbers).
References to the Trial Transcript will be shown as (T. Volume# : page

numbers).
References to Plaintiffs' trial exhibits will be shown as (PL. Ex. ).

References to Defendants' trial exhibits will be shown as (Def. Ex. __ ).
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V. STATEMENT OF THE CASE AND FACTS

A.  Statement of the Case

This is an appeal from a jury verdict in a legal malpractice action initiated by
two of McAdam's sons against Gunster, a law firm that had rendered estate planning
and other legal services to McAdém during the five years preceding his death. Until
McAdam died, there had been no disputes or controversies concerning the legal
services Gunster rendered to McAdam. |

The jury determined that it was unnecessary and unreasonable for McAdam to
have nominated a well-respected, licensed financial institution, J.P. Morgan
Florida, FSB, to serve as co-fiduciary of his $60 million Estate and Trust. The jury's
findings contradict the express terms of McAdam's unchallenged Will and Trust. The
findings also contradict unchallenged orders of the probate court, first appointing
JPM and later, after an evidentiary hearing, rejecting Frank's argument that he alone
could properly administer the Estate thhout interference by JPM. Despite the fact
that JPM did nothing wrong and, indeed, was determined to be the only fiduciary
acting in the best interest of the Estate, the jury found that McAdam should not have
nominated a corporate fiduciary at all.

In preparing a new will and trust for McAdam, Gunster recommended that

McAdam consider nominating a trust company to serve as co-fiduciary with
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McAdam's sons, Frank and Tim, both of whom lived outside of Florida. McAdam
thereafter selected and nominated JPM. For reasons of his own, McAdam never told
Frank or Tim that he nominated JPM. In fact, McAdam never showed Frank or Tim
his testamentary documents or told them anything about his testamentary plén.
After McAdam died, there was a dispute between Frank and JPM as to how
best to manage the Estate's assets. Frank was exercising exclusive control of those
assets, which were in a New York brokerage account. JPM wanted joint control of
thé assets and wanted to fulfill its duty as a fiduciary to sell sufficient assets to pay
the estate's obligations. The control issue — not the excess compensation. issues
- argued at trial — was the center of the dispute. The dispute was resolved by the
probate court, which ruled that: (i) Frank fell "short of the high standards for a
fiduciary," was not qualified to manage the Estate alone, and was not acting in the
best interests of the Estate; and (ii) JPM's proposals regarding the assets were proper.
Those critical findings were excluded at trial, leaving Plaintiffs free to argue that JPM
served no useful function other than to attempt to "steal" from McAdam's Estate.
Having lost the first battle in probate court, Frank and Tirﬁ decided not to
further challenge JPM's appointment or its compensation in the probate
administration, despite having every opportunity to do so. Instead, they sued JPM

and Gunster in this civil action, claiming that JPM and Gunster had conspired during
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McAdam's lifetime to get each other hired and overcharge his Estate. In late 2003,
as part of a settlement, Plaintiffs paid $575,000 to JPM and its attorney for
administering the Estate (JPM had pending a fee application and a petition for
instructions as to the propriety of its appointment), and dismissed JPM from this civil
action with prejudice. Inreturn, JPM agreed to resign as their co—ﬁduciary. Contrary
to the Trust's terms, Frank and Tim did not appoint a replacement corporate fiduciary.

This lawsuit proceeded to a jury trial solely against Gunster. Plaintiffs' theme
was that probate administration is "reverse Robinhood" —where the lawyers "steal
from the rich and give to themselves." The jury never heard critical evidence which
directly related to the validity of the reasons Gunster recommended a corporate
fiduciary, and was forced to sit as a substitute probate judge to decide legal issues far
beyond its proper role. In the end, the jury awarded damages against Gunster
consisting of all fees paid to JPM and its counsel, and almost all of the other expenses
incurred in administering the Estate.

A central issue on this appeal is whether Florida's Probate Code and public
policy preclude Frank and Tim from pursuing a collateral attack on the unchallenged
testamentary documents and probate court orders without having first raised such
issues in probate court. Because Plaintiffs had adequate reliefavailable to them in the

probate administration process, their claims here should have been dismissed. The
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trial court also erred by permitting an improper measures of damages, excluding
critical evidence needed to permit a fair trial, and permitting inflammatory closing
argument. The jury's verdict and judgment should be reversed in all respects.

B. Statement of Facts

1. Gunster's representation of McAdam

On April 29, 1998, McAdam first met with Hanley, head of Gunster's trusts and
estate department. The immediate purpose of the meeting was to have McAdam's
testamentary documents reviewed and amended to insure that one ofhis sons, Brooks
McAdam, was disinherited." This meeting also included a general review of
" McAdam's testamentary plan and. various estate planning concepts, as reflected in
Hanley's notes and a memorandum he dictated after the meeting. (Pl. Ex. 7, 8)

During his initial and later meetings with McAdam, Hanley and McAdam
discussed several issues, including: (i) the size of McAdam's assets and his general
plan of distribution; (ii) the possibility of gifting assets, including his primary
residence; (iii) reasons why McAdam might wish to consider a corporate fiduciary to
serve alongside his sons; (iv) considerations relating to his care ifhe became disabled

or incapacitated, given the fact that both of his sons lived out of state; (iv) issues

! In prior wills, Brooks was first out (Def. Ex. 206 from August, 1990) and then back
in (Def. Ex. 205 from May, 1995).
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