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Per your request, here is some supporting information.

As estate planners and lawyers for fiduciaries administering estates and trusts, we are ever cognizant that one of our clients’ goals and one of our biggest challenges is to save taxes and other expenses where feasible, resulting in the maximum amount of assets passing to the intended beneficiaries.  One of the largest expenses incurred by estates, trusts and beneficiaries involves the costs and fees associated with litigation, not to mention the beneficiaries’ loss of time to enjoy the assets.

A properly tailored arbitration proceeding may be the solution.  Arbitration is a form of dispute resolution in which an issue is decided.  Arbitration may be as basic as the process by which a fiduciary is empowered and then decides whether an expense should be attributed to income or principal.  Arbitration may be as complex as a trial over which three arbitrators preside.

Our collective gut tells us that the administration of a will or trust would run more efficiently and at less cost if we could resolve disputes arising in those proceedings through the use of an arbitral, rather than judicial, forum.  Justice is often mired in procedure, hyper technical evidentiary rules, ignorant finders of fact and law, and unmanageable judicial calendars.  If we could only bring common sense and legal expertise to our specialized disputes, we might get to justice more efficiently.  Further, we might be able to keep these proceedings private.  

Beyond our common gestalt, there may be other compelling reasons to consider arbitration.  For example, in a fascinating article, professor Gary Spitko makes the case for using arbitration clauses in wills and trusts to combat the prejudices of majoritarian cultural norms on the wishes of a non-conforming testator or settlor.  See Gone But Not Conforming: Protecting The Abhorrent Testator From Majoritarian Cultural Norms Through Minority-Culture Arbitration, 49 Case W. Res. L. Rev. 275 (1999).  While the professor’s thesis involves somewhat exotic examples, it need not.  If you are developing an estate plan for a person who, for whatever reason, is considered controversial within your community, you fit within the professor’s theory.
  

Although private arbitration clauses were at one time eschewed by the courts as denying access to the only true arbiters of legal dispute and due process, the pendulum has moved far to the other pole.  Now, these clauses are most holy and are upheld by our courts whenever possible.  See Circuit City Stores Inc. v. Adams, 121 S. Ct. 1302, 1318 (U.S. 2001) (“Times have changed.  Judges in the 19th century disfavored private arbitration.  The 1925 Act was intended to overcome that attitude, but a number of this Court’s cases decided in the last several decades have pushed the pendulum far beyond a neutral attitude and endorsed a policy that strongly favors private arbitration.”).
  Further, each state in these United States and the District of Columbia has codified a form of binding arbitration into its statutes.  Most states have patterned their law after the Uniform Arbitration Act.

What is now a choice to agree to arbitrate or to require arbitration may become a practical necessity.  To have this vision one need only look to one’s own jurisdiction and the yearly budget disputes between governors and their legislatures as they make difficult spending choices.  The “third branch of government” is not an uncommon target.  Within that debate, social and political considerations mandate that our leaders use their limited resources to fund criminal, juvenile, and family justice long before they reach estates and trusts.  As judicial resources dwindle or shift to a more pressing use, it is apodictic that already slothful judicial resolutions of trust and estate litigation will slow even further.

Arbitration, per se, does not solve these concerns.  Indeed, it can be as cumbersome a process as a judicial proceeding, if not more so.  We endeavor here to offer our colleagues a more efficient form of arbitration that specifically meets the needs of our trust and estate clients.

There is no substitute for the certainty and self-determination that comes from a settlement of a dispute between parties.  Much has been written about mediation as a tool for helping litigants settle their differences.  There are many success stories that bolster the credibility of that process.  But, some cases just cannot get resolved in that manner.  And, many disputes that do get settled are resolved after the parties have gone to great expense in navigating the shoals of judicial process.  Our task is to study the litigation that does not settle or settles late in the litigation and see if we can develop a more efficient process for deciding those cases.  
LEGAL UNDERPINNINGS OF ARBITRATION

Arbitrating trust and estate disputes is not prohibited in any state.  Nothing prohibits two or more persons with a trust or estate dispute from agreeing to resolve their dispute through arbitration.  See, for example, U.A.A. (2000) §6; A.R.S. §12-1501; Cal. C.C.P. §1281; §44.104, Fla. Stat.
  In many states, courts are also authorized to require arbitration in one form or another.  See, for example M.G.L.A. 204 §13 (giving court power to authorize a trustee or executor to arbitration in certain circumstances); see Clarke v. Cordis, 86 Mass. 466, 1862 WL 3779 (Mass. 1862) (finding law empowering court to send trustee to arbitration to be constitutional).  

The question with a less obvious answer is whether arbitration can be mandated by a testator or settlor in a will or trust in a way that is enforceable.  The answer appears to be “yes.”  See ADR in the Trusts and Estates Context, 21 ACTEC NOTES (Fall 1995) 170; The Use of Arbitration in Wills and Trusts, 17 ACTEC NOTES 177 (1991).  This thinking seems anchored in contract theory, testamentary intent, and conditional transfers of property.  

Testamentary and settlor intent are typically used by planners to create a form of arbitration they may not even recognize as such.  We commonly give a fiduciary “sole discretion” to make certain principal invasions, to decide what is income or principal, to employ agents, to decide whether a trust is no longer revocable by the settlor,
 and the like.  The decision of the fiduciary can be attacked only on limited grounds such as arbitrariness, conflict of interest, and bad faith
—which happen to be the same limited grounds, in most jurisdictions, for appealing the decision of an arbitrator.

Contract theory seems to lack viability with respect to wills and most trusts.  Whether a trust is a “contract” is certainly debatable.  See Schoneberger v. Oelze, 96 P.3d 1078 (Az. Ct. App. 2004) (trust is not a contract); Estate of Washburn, 581 S.E.2d 148, 152 (N.C. Ct. App. 2003) (referring to “trust agreement or other contract”); Robsham v. Lattuca, 797 N.E.2d 502 (table), 2003 WL 22399541 (Mass. App. Ct. 2003) (unpublished) (trust is not a contract).  Less controversial is the conditional transfer, which subsumes the intent of the testator/settlor and appears more firmly entrenched throughout our jurisdictions.  See Tennant v. Satterfield, 216 S.E.2d 229, 232 (W. Va. 1975)  (“The general rule with regard to acceptance of benefits under a will is that a beneficiary who accepts such benefits is bound to adopt the whole contents of that will and is estopped to challenge its validity. Moore v. Harper, 27 W.Va. 362 (1886). Acceptance of a beneficial legacy or transfer is presumed, but the presumption is rebuttable by express rejection of the benefits of by acts inconsistent with acceptance. Without acceptance by the intended transferee, the transfer does not occur. Hardesty v. Corrothers, 31 F.Supp. 365 (N.D.W.Va.1940).”); Wait v. Huntington, 1873 WL 1382 (Conn. 1873).  A beneficiary takes only by benevolence of the testator, who may attach lawful conditions to the receipt of the gift.  American Cancer Soc., St. Louis Division v. Hammerstein, 631 S.W.2d 858, 864 (Mo. App. 1981)

But, contract theory or testamentary intent may be preferred in certain cases, such as when we anticipate transfers to a surviving spouse and we want those transfers to qualify for the marital deduction.  In that case, using the “conditional gift” mechanism may create a “terminable interest” that runs afoul of the marital deduction.  

All of these underpinnings, in our opinion, lack a level of certainty that most planners and clients would consider desirable.  We could bring certainty to the issue by a simple statute allowing a testator or settlor to require by will or trust that all or some issues involving the estate or trust administration be decided by an arbitral, rather than a court.  This may be problematic with respect to third parties such as creditors, if they are indispensable parties.  But, we see no bar to legislative action that would assist in binding trustees and beneficiaries.  And, because the statute is merely codifying the common law, theoretically it could apply to documents already in existence.  By way of example consider the following statute:

§731.012.  Arbitration Clauses in wills and trusts.

(1) A provision in a will or trust requiring the arbitration of disputes between or among the personal representatives, trustees, beneficiaries, or any combination of them, is enforceable.

(2) Unless otherwise specified in the will or trust, a will or trust provision requiring arbitration shall be presumed to require binding arbitration under section [add state law on binding arbitration].

This solution, however, leaves to the planner or the litigants the task of establishing the arbitration process.  Is that desirable?  In most cases, we doubt it and suspect the resulting arbitration may be as cumbersome and expensive as litigation in our trial courts.

� Note, however, that the prejudice, if it appears, is likely to come out in a will or trust contest.  If that contest takes the form of an attack on the validity of the whole will or trust, including the arbitration clause (e.g. testamentary capacity), then the matter will be heard by the court, not the arbitrator, whose very power is at issue.  See Prima Paint Corp. v. Flood & Conklin Manufacturing Co.,  388 U.S. 395, 403-04, 87 S.Ct. 1801 (1967).  On the other hand, if the arbitration clause is attacked as being the product of fraud or undue influence, then arbitration under an otherwise appropriate clause remains extant.  Id.  This point may offer a strategy issue for the contestant:  do I bring a partial contest, if my capacity case is weak (as most are) or should I lay off that claim and preserve arbitration?





� The practitioner should keep this change in policy in mind when reading the turn of the century cases on arbitration clauses in wills.


� Can a trustee enter into a contract with a third party for services to the trust and thereby bind the trust beneficiaries to the arbitration clause included in the contract?  That may depend on your jurisdiction.  See Merrill Lynch Pierce Fenner & Smith v. Eddings, 838 S.W.2d 874, 878-79 (Ct. App. 1992) (beneficiaries bound by trustee’s agreement to arbitrate); Clark v. Clark, 57 P.3d 95, 99 (Okla. 2002) (beneficiary not bound).


� If you employ this type of provision you may want to take a hard look at In re Revocation of Revocable Trust of Fellman, 604 A.2d 263 (Pa. Super. Ct. 1992) (arbitration of settlor’s competency violated public policy).


	


� See 3 Scott on Trusts §§187, 187.2; Steele v. Kelley, 46 Mass. App. Ct. 712, 734 (1999).


� See In re Hirshorn’s Estate, 209 P. 2d 543 (Co. 1949) (en banc); Old Nat’l Bank & Trust Co. of Spokane v. Hughes, 134 P. 2d 63 (Wa. 1943); Howe v. Sands, 194 So. 798 (Fla. 1940) (en banc); U.A.A. (2000) §23.  
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