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	TO:
	Probate Division Section Members

	FROM:
	Joel H. Sharp, Jr.

	DATE:
	July 24, 2006

	SUBJECT:
	Proposed Statutory Amendment to F.S. § 732.501

	


I.
STATUTORY AMENDMENT IS UNNECESSARY


I am unable to determine why this statutory amendment is necessary.  As of writing this, I have not been furnished any written product indicating why this should occur.  Please see attached Exhibit “A,” my letter to Fletch Belcher.


The basic statute of Florida which is F.S. § 732.501 defines capacity for will drafting purposes as the maker must be of “sound mind.”  These words are enshrined in history and are continually explored in a factual context by the courts.  


When the massive update of the Probate Law adopting the Uniform Probate Code to Florida law spearheaded by Bill Belcher, Jubal Early and others occurred, this language was retained.


When the Probate law was further updated under direction of Rohan Kelly, this language was retained.


Although not directly relevant but relevant to some degree, when the Uniform Trust Code was adopted to Florida law by Brian Felkowski’s task force, no definition of capacity was adopted.


Most states’ laws which we have located leave the definition at “sound mind.”


There are no current major Supreme Court cases pending to our knowledge on this issue and there are no conflicts crying out for action between the DCAs.  The appellate case on which proponents of the amendment rely was decided in 1998, eight years ago.


There appears to be no errant decision akin to Shiner v. Dyer, 462 So.2d 1122 (Fla.) mandating curative legislation by the Section.  There is no movement on a national basis to create this definition to my knowledge.


If, as some have said, we are simply memorializing existing law, what is the need to do so?


On the other hand, as will be discussed in the following, this may not be the law and many bad results can flow from the proposed language, particularly part (2). 

II.
The Proposed Statutory Amendment appears not to be the black letter law of Florida.


I have tried to research Florida case law on this subject with the help of a very able, computer-savvy law clerk, concentrating at the University of Florida Law School in trusts and estates.  We have run various word searches, which, of course, produced different results depending on words used, and studied the resulting cases.  We have checked jurisprudential studies from AmJur through Uniform Codes and Restatements to Florida CLE publications and even took a look at what young wannabe lawyers, studying for the Florida Bar, are being told is “the law” in Florida.  


Our conclusion is that in terms of black letter law, by which I mean what the courts continue to repeat, quoting their precursors, is the law, there is not a continual, unwaivering line from the first 20th century Florida Supreme Court case to the present of employing the language set forth in the proposed Statutory Amendment.  See attached memo (Exhibit “B) prepared by David Garten.


I will be prepared to discuss these cases at the meeting, if necessary.


Suffice to say of the 64 appellate cases discussing capacity in a will context only 16 mention any “memory” issue (and only four use the Delafield (see below) language (used in the proposed statutory amendment).  There are major Supreme Court and DCA opinions in the area which do not mention the memory issue in the proposed amendment as referenced in David Garten’s July 24th memo. 


What the courts do continually, even at the appellate level, is engage in heavy factual analysis.  In one Florida Supreme Court case, the court flipped on re-hearing based on intensive factual study – one switch in seven left the decedent happy in heaven.?  See Gardiner v. Gardiner (649 So. 186 (1933).


Also, rarely do the appellate courts directly address and apply whatever black letter law they are stating.  One exception is the granddaddy 1862 New York case of Delafield vs. Parish (25 N.Y. 9; 1862 N.Y. Lexis 111 some multiple pages including dissent, where Chief Justice Seldon discusses almost ad nauseum some of the then medical knowledge of the day.


This lack of exactitude in the black letter law is not a good reason to “clarify” the law.  What the courts do is state their concept of what is the black letter law and then hard study the facts to see if the plaintiffs have overcome the heavy presumption in favor of capacity.  This is the way courts work in the common law system.

III.
UNINTENDED CONSEQUENCES.  


Some years ago, I had the privilege of speaking with Senator Mitchell about legislation.  He said the major lesson he learned as a legislator was not to legislate unless there was a clear need and that no matter how thoroughly a problem was explored and a solution carefully drafted, there were almost always “unintended consequences.”


My view is that this proposed legislation will have unintended consequences.  I will list and discuss a few of these and I’m sure I am missing some.


A.
Impact on scientific/medical applications.



What is clear from Delafield to the present is that deciding the issue of capacity to make a will or a number of other capacity issues turns very much on scientific/medical knowledge and testimony.



I have attached as Exhibit “C” a Law Review article published in the spring of 2004 by Law and Psychology Review (apparently out of Harvard Law School).  This was written by two neurologists, one of whom holds a J.D., and a psychologist.  I have excerpted the last section entitled “A Jurisprudent Therapy Analysis of Mental Health Practice, Science and Roles in Relation to Testamentary Capacity and Undue Influence” and the Conclusion as a short summary attachment (Exhibit “D”) which I hope each of you will read.  This makes it crystal clear that there is much yet to do in the medical area to help attorneys and judges make decisions concerning testamentary capacity (which they define as TC).



We should not be limiting attorneys, judges and medical helpers in how to analyze the issue by words that are not flexible.  The words “sound mind” allow an evolving medical concept but the words suggested in the proposed statute do not.  



Personally, I haven’t the vaguest idea how to address Part (2) of the proposed statute from my practice.  Do I engage in a memory and analytical test with every single client?  Or just those I believe may require it because of what I think may be diminished capacity and then later find out I messed up by not using this approach with all clients?  How many times do I go through the process to make sure that the client has retained long enough in his or her memory the decision-making?

I also have real problems with employing an 1862 test as a determinant of medical science.



We should let the law develop with the help of able practitioners such as Fletch Belcher and Bob Goldman and others of our Fiduciary Litigation group with the help of extremely knowledgeable medical practitioners.  


B.
Malpractice Implications.



The case law as noted above is broad and general with different courts stating some elements of the incapacity test differently.



The Supreme Court in Vignes v. Weis Kopf, 42 So.2d 84 (Fla. 1949), basically concluded that a lawyer has no liability when he did the best he could in a deathbed situation.



Will this statute change that?  It sets out standards which must be followed.  Will they be interpreted to impose requirements on attorneys leading to reversal of the above case?  I don’t believe any of us can say with assurance what the result will be.


C.
Ethics Implications.



There is an important different but parallel issue here.  The Professionalism Committee has been studying the updated ABA Model Rules of Professional Conduct in the area of representing clients with diminished capacity.  The Committee is about to recommend that we want to reject some of the ABA updates.  One of the reasons is that similar to this proposed statutory enactment we feel there could be a negative impact on attorneys.



David Garten has written an extraordinarily well articulated study of the issue in our just published ActionLine which I hope everyone reading this studies.  The ABA approach tries to apply its view of current level medical tests to the capacity issue arguably imposing those test standards on attorneys.  



Violation of ethical rules can be used to determine negligence although there is mixed authority.  David Garten cites that authority.



We should not impose new duties on attorneys by ethics rules or statutes unless we truly believe it to be correct and fully discuss why we should.  

IV.
Compromises.


It is the nature of Section Committee actions – I’ve seen it on the Florida Board of Governors level, the ABA Tax Section level, the Florida Bar Tax Section level and now the Real Property, Probate & Trust Law Section level – in discussing possible legislation solutions to perceived problems – for a proposal to gain a momentum of its own so that in the face of rational opposition there is a drive toward togetherness in the form of compromise.  I believe that results because those of us in Bar activities do not want to be seen as unnecessarily adversarial.  


Is there a compromise here?


Ed Koren suggested adding a rider/clause/proviso designed to prevent problems for attorneys – i.e., judge advisory only.  I may have misunderstood him.


As much as I respect Ed, I would hope we would not move in that direction.  I believe it improper to draft legislation with one of its goals being to protect attorneys from the results of the legislation.  I fear striking down the proviso by an equity judge as being against public policy.  And finally, I fear the reaction of our lawyer and judiciary unfriendly legislature.


If proponents must have a statute, I could reluctantly support the age honored three-prong test alone but I prefer not to because that could be taken to eliminate any memory analysis.  If we take this approach, I believe we should carefully look at the three prongs and state them as flexible as possible so as not to interfere with future science/mental health developments.  The statement of the third prong differs in a huge number of legal sources.
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