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PREFACE

This is an appeal from a Final Judgment entered on a jury verdict by the Circuit

Court of Palm Beach County, Florida, and a cross-appeal from a Summary Judgment

entered in favor of Defendants on one of Plaintiffs’ claims. Appellants/

Cross-Appellees were the Defendants in the court below and Appellees/Cross-

Appellants were the Plaintiffs. Herein the parties will be referred to as they stood in

the lower court or by proper name. The following symbols will be used:

R )
T )
(PE )
(DE )
(AB )
A )
(AA )

- Record-on-Appeal

Transcript of testimony
Plaintiffs’ Exhibit
Defendants’ Exhibit |
Appellants’ Brief
Appellants’ Appendix

Appellees’ Appendix

vii




INTRODUCTION

Gunster’s Appeal
In 1998, when Charles V. McAdam, Jr. (“Decedent”), a wealthy resident of

Palm Beach, was about to turn 75 years old, he decided to update his estate plan. He
wanted to make certain that his estate plan to the greatest extent possible, minimized
payment of taxes, professional fees and expenses, and also avoided probate
administration. Decedent hired Daniel Hanley (“Hanley”), a shareholder who held
himself out as an estate/ trust expert in Gunster, Yoakley & Stewart’s (“Gunster’s™),
“Private Wealth Services Department,” to give him proper estate/ tax planning advice.

Hanley drafted Decedent’ s 1998 Will and Revocable Trust, but failed to inquire
and ensure that the trust, into which Decedent’s assets were to be transferred so as to
avoid i)robate administration, was funded. Althougthanley had many opportunities
over the next five years to ensure that the trust was funded, he did nothing. Hanley’s
file reflected that he was aware that Decedent had not transferred his stock Brokerage
account into the trust’s naine, as planned, yet Hanley did nothing. He knew that if
Decedent’s assets had to be probated upon his death, instead of passing through the
trust, that would generate unnecessary but large fees for itself and the corporate
fiduciary, J.P. Morgan Trust N. A., (“JPM”) one of Gunster’s most important clients.
Hanley also utilized an inappropriate tax strategy known as a Qualified Personal

Residence Trust (“QPRT”), which pfovided no tax benefit to Decedent.




Worse yet, when Hanley should have been placing Decedent’s interests first,
he instead abused Decedent’s trust and confidence, in order to generate unnecessary
post-death fees for both Gunster and JPM. Gunster and JPM had an ongoing mutual
referral relationship, which was highly profitable to both parties, and not adequately
disclosed to Decedent. Gunster would convince its clients, for whom it was drafting
wills and trusts, to appoint JPM as a corporate fiduciary, and upon the client’s death,
JPM would hire Gunster as its attorney in the estate administration. These referrals
were done to maximize Gunster’s and JPM’s profitability, at the expense of clients
iike Decedent. The true nature and extent of this relationship and practice was never
 disclosed to Decedent. Nor did Hanley adequafely disclose to Decedent that it had
a conflict of interest because JPM was Gunster’s client.

Hanley knew that Decedent’s prior estate plans had named two of his sons as
cQ-PR’s of his estate; that Decedent was extremely fee sensitive and hated paying
fees, and that he wanted to know what a corporate PR would charge before he would
agree to appoint one. Without providing that information to Decedent, Hanley
persuaded him to appoint JPM as a corporate fiduciary, which was unnecessary and
only for Gunster and JPM’s benefit. Decedent’s estate would have to pay JPM’s
unnecessary corporate fiduciary fees and JPM would in turn hire Gunster as its
lawyers, which enabled Gunster to charge unnecessary and exorbitant legal fees in

the estate administration. In addition, Hanley included language in Decedent’s estate




plan for payment of JPM under its Standard Fee Schedule, which provided for

exorbitant fees. To make matters even worse, Hanley included a “lock-in” provision

which entrenched JPM as trustee of Decedent’s trust, and made its removal difficult,
if not virtually impossible, for two years, the time it takes to administer an estate.

Plaintiffs’ Cross-Appeal

The trial court granted a Summary Judgment in favor of Gunster on Plaintiffs’

claim that Gunster and Hanley were negligent and breached their fiduciary duty by

failing to form, and cause Decedent to fund, a family limited partnership (“FLP”). As
soon as the trial court ruled on post-trial motions, Plaintiffs immediately appealed.
A day later, Gunster appealed. Gunster filed a Motion to Consolidate the appeals and
to make its later-filed appeal the main appeal since it was appealing a one million
dollar judgment, and to make Plaintiffs’ earlier-filed appeal a cross-appeal. Plaintiffs

objected, arguing that their appeal was filed first, and that their FLP claim involved

“damages over one million dollars, but the Court granted Gunster’s motion.

Therefore, Plaintiffs’ appeal is procgeding asa cross-éppeal. Plaintiffs feel that
this Court will determine that the cross-appeal presents the only issue of substance
in these consolidated appeals. And it is an important issue. Additionally, when the
Summary Judgment was granted by the trial court, it did not have the benefit of a
recent decision of this Court, which requires reversal of the Summary Judgment, as

discussed infra, under the cross-appeal.




STATEMENT OF THE CASE

Gunster’s Statement of the Case is nothing more than three pages of argument,
reflective of Defendants’ closing argument, which the jury rejected. It also contains
no record citations. The proper procedural background of this case follows.

Decedent died in January 2003. Two of his sons, Charles McAdam, III
(“Tim”), and Frank Gannett McAdam (“Frank”),1 sued Gunster and Hanley for legal
malpractice arising from the pre-death estate and tax planning advice and work done
by Hanley2 (R1:174-203). Plaintiffs also sued JPM for conspiring with Hanley to
breach vﬁduciary duties to Decedent (R1:26-29). Thereafter, Plaintiffs settled with
JPM, and dismissed it from the lawsuit (R2:219-23).

Plaintiffs’ lawsuit proceeded against Gunster and Hanley on their Second
Amended Complaint filed by them as beneficiaries, co-PR’s of Decedent’s estate,
co-trustees of his trust, and co-trustees of two QTIP trusts in which Decedent had a
life estate (R18:3555-91). Plaintiffs’ legal malpractice claim for professional
negligence and breach of fiduciary duty was based upon Hanley’s: failure to disclose
Gunster’s conflict of interest, and its own financial motive, when he had Decedent

agree to appoint JPM, Gunster’s client, as a corporate fiduciary, which was

1/At trial, Frank is referred to as “Sandy.” However, since Appellants’ Brief
- refers to him as Frank, Appellees will do likewise in order to avoid confusion.

2/Except where Hanley is referred to individually, Defendants will be referred
to collectively as “Gunster.”




unnecessary; insertion of a provision in Decedent’s will for payment of JPM under
its Standard Fee Schedule, which provided exorbitant fees not in Decedent’s best
interest; insertion of a lock-in provision in Decedent’s trust so that JPM could not be -
removed as a PR/trustee for two years, also not in Decedent’s best interest; failure to
inquire or follow up as to Whether.Decedent had funded his Revocable Trust; and
failure to form, and cause Decedent to fund, a family limited partnership (“FLP”).

Defendanfs raised affirmative defenses of waiver, estoppel, lack of standing,
and failure to mitigate damages (R20:3922-29). Plaintiffs’ Reply raised unclean
hands as an avoidance of Gunster’s waiver and estoppel defenses (R20:3933).

The trial court granted Summary Judgment for Defendants on Plaintiffs’ claim
regarding the FLP (R16:3157-62). Plaintiffs’ remaining issues were tried over 3%
weeks. The court directed a verdict against Plaintiffs’ claims as beneficiaries and
co-trustees of the QTIP trusts (T2546, 2566-68). The jury subsequently found that
. Gunster and Hanley were negligent and breached their ﬁduciary duty, which damaged
Plaintiffs as beneficiaries and PR’s of Decedent’s estate, and as trustees of his trust
(R22:4279). The jury also found in Plaintiffs’ favor on Defendants’ affirmative
defenses (R22:4279-80). The jury awarded Plaintiffs $1,200,000 (R22:4280).

Thetrial court denied Defendants’ post-trial motions, but it granted a remittitur
to $868,504.98, which was the maximum amount Plaintiffs agreed could be awarded

on the claims that went to the jury (R24:4701,4784-85;T2926). Judgment was




entered against Gunster and Hanley for $868,504.98, plus prejudgment interest of

$140,181.79 and taxable costs of $34,744.10 (R24:4793). Gunster and Hanley filed

a timely appeal, as did Plaintiffs. Those appeals were consolidated by this Court.
STATEMENT OF THE FACTS

The result of this case turned on credibility, as acknowledged by Gunster many
times during closing argument: “As [Plaintiffs’ counsel] said, this is a case about
credibility” (T2807); “If Mr. Hanley is belie&able to you, if you think he’s telling the
truth, this case is over ...” (T2823); “If you believe Dan Hanley on that conversation,
the caseis over. It’s that simple” (T2840); “If you believe Dan Hanley when he says
he informed [Decedent] then this case is over. If you disbelieve Hanley, and I don’t
think you will because ... his testimony is believable, it’s credible ...” (T2856). The
jury obviously found Hanley’s testimony not credible nor believable. Much of
Hanley’s testimony was based upon his claim that he ﬁrally informed Decedent of
many things that Were-either contrary to,-or not reflected in, the voluminous records
Gunster produced. Very simply, the jury did not “buy” Hanley’s testimony.

With this in mind, Gunster’s brief violates a basic appellate principle that the
evidence, and all inferences therefrom, must be viewed on appeal in a light most
favorable to the prevailing party below. Oliver v. Eisenman, 523 So.2d 189 (Fla. 1%
DCA 1988). In spite of being Appellants, Gunster’s | brief states the facts

argumentatively and in a light favorable to itself and Hanley. Gunster has presented




its version of the facts, which the jury flatly rejected. Gunster’s approach severely
undermines the credibility of its brief and is of no assistance to this Court. See

General Motors Corp. v. McGee, 837 So.2d 1010, fn.6 (Fla. 4™ DCA 2002). The

facts stated herein are properly stated in a light favorable to Plaintiffs.

The McAdams Familv Fortune in 1998

Decedent, whose family owned a newspaper syndicate, was married to Sarah
Gannett, the granddaughter of Frank Gannett, whose newspaper chain became the
| largest in the U. S. (T1240). Both Decedent and his wife had their own personal
fortunes. Beginning in 1968, Decedent managed their ﬁnaiicial matters with the aid
of the family’s trusted financial advisors, Salomon Smith Barney (“SSB”) in New
York City. From 1985 forward, Frank, who had a Master’s Degree in business
administration, received training in financial managemeiit and in managing the family
accounts at SSB from Decedent’s investment advisor, John Thom (T1345,1359,
1368,1406). After Thom died in 2000, Frank became Decedent’s primary financial
advisor, and took over handling the family investments at SSB (T1365).

When Decedent saw Hanley in ,1998’ he had $26 million of his own asSets,
primarily marketable securities (T1249-50,1332). Additionally, Decedent’s wife died
in 1985, leaving him a life estate in the income of two “QTIP trusts” valued at $44
million in 1998. Pursuant to Decedent’s wife’s wishes, at Decedent’s death, the

principal of those trusts would go to their three sons, Frank, Tim and Brooks (T311).




The Gunster/JPM Relationship

The backdrop for Hanley’s conduct was that Gunster’s net income between
1998-1999 had decreased by $1 million (T1023). In 1999-2000, a significant number
of Gunster’s shareholders left the firm, taking numerous clients (T1020-22), causing
the firm’s income to continue to decrease (T1023). JPM was one of Gunster’s most
valuable clients and was listed on its website (T249-50,1016). Gunster represented
JPM both as a principal, and when JPM acted as a corporate fiduciary of estates or
trusts for wealthy clients (1249,251). When wealthy clients came to Hanley for estate
pianning, he recommended they appoint JPM as a corporate fiduciary, for which JPM
would charge extremely large fees. In return, JPM would hire Hémley as its ’attorney
in the estate administration, and he charged a large fee (T360-61,894-95).

Decedent Retains Gunster to Update His Estate Plan

On April 29, 1998, Decedent, who was approaching 75 years of age, met with
Hanley to updatehis will (T274). Decedent’s estate (a total of $70 million, including
the QTIP’s), was one of the largest Hanley had ever handled (T273). Decedent
advised Hanley that his goals were to ensure that Brooks received nothing from his
estate;3 maximize the amount his primary beneficiaries, Frank and Tim, would

receive; minimize payment of estate taxes; and avoid probate administration and

3/Brooks was an alcoholic and drug user. He was violent and had threatened
Decedent and his brothers (T1238-39). Brooks had inherited $10.8 million tax-free
when his mother died in 1985 (T2231), and would inherit millions from the QTIP’s.

8




payrhent ofits fees and costs (T275-27,329,41 8,8045. Decedent expressed to Hanley
that he hated paying taxes and looked for legal ways to avoid doing so (T1246).
Despite the size of Decedent’s estate, Hanley admitted that the only tax savings
device that he recommended was a QPRT, which provided a possible tax savings of
$312,000 on Decedent’s residence, and which failed (T298, 300, 424, 824).

Hanley recommended a Revocable Trust as the method for Decedent to avoid
probate, which would also provide for Decedent if he beéame incapacitated (T260,
277,354). The trust, once funded, reduces the size of the probate estate, and thus the
amount of administrative (legal and PR) fees and expenses (T355-56). However,
~ Hanley admitted he never explained to Decedent that the amount of the estate’s legal
fees and fiduciary fees would be directly related to how many assets passed through
his trust versus his estate (T339-40). Decedent’s estate plan had never included this
type of trust before, so Decedent was not familiar with how it operated (T1520).
Neither the trust instrument, nor anything in Hanley’s file, or in his memoranda to his
partner, Lisa Schneider, who drafted Decedent’s new will and trust under Hanley’s
direction, indicated that Decedent agreed to be responsible for funding the trust

(T318,338).4 Schneider’s file also contained no such indication, although she

4/Hanley claimed he gave Decedent a “Summary of Operations ” form, which
states that the client is responsible for funding his or her own trust (T283,2482).
Nothing in Hanley’s file or billing reflected that Decedent was provided that form
(T278-79,801). Nor was a copy found in Decedent’s estate papers (R14:2654).

9




admitted that she normally noted a file if a decedent was obligated to fund a trust
(T919-20). Hanley’s May 6, 1998 memorandum to Schneider told her that before
their next meeting with Decedent, they needed to obtain information from JPM and
U.S. Trust as to the type fees they wduld charge Decede:nt5 (T333,828).

Even though Frank and Tim had always been co-PR’s in Decedent’s prior
wills, with an alternate corporate fiduciary only if both sons were unable to serve
(T323-24,780), and even though Decedent had expressed no desire to changAe that
provision, Hanley advised Decedent to appoint JPM or U.S. Trust, both Gunster’s

clients, as a corporate fiduciary, in addition to his sons (T323-4). Hanley’s May 6,

1998 memorandum to Schneider indicates that Decedent was “willing to consider a

corporate fiduciary,” but he wanted to first know what a corporate fiduciary would
cost (T327). Hanley told Schneider to find out what JPM and U.S. Trust would

charge Decedent before their next meeting (T333,828).6 Hanley admitted the cost

5/Hanley also claimed that at this first meeting, he suggested Decedent appoint
a corporate fiduciary, in addition to his 2 sons; and told Decedent that a corporate
fiduciary’s fee would be 2-3%, although nothing in Hanley’s file supports he gave
Decedent a 2-3% estimate (1654-55,827-30), and although Hanley took meticulous
notes of his meetings and communications with Decedent and Schneider (T327-
28,332,828-29).

6/Even ifHanley gave Decedent a 2-3% estimate of a corporate fiduciary’s fees
at their first meeting , Decedent was obviously not satisfied, since thereafter on May
6,1998, Hanley told Schneider that before their next meeting with Decedent, they
needed to obtain information from JPM and U.S. Trust as to what they would charge
Decedent (T333,828).

10




was impoﬁant to Decedent (T328-29), yet he never found out what JPM would
charge, and never provided that information to Decedent (T396,398). Hanley and
Schneider both admitted that Decedent also did not like paying, and wanted to
minimize, attorney’s fees (1328-29,490,918), yet Hanley never disclosed to Decedent
the amount of Gunster’s fees for estate administration (T339-40).- Hanley §Vas
charging Decedent $385 an hour for estate planning, and never disclosed that he
would be asking for a $500,000 lump sum fee for estate administration (T515,840).

Hanley met with ADecedent on May 11, 1998, to present him with a working
draft of the will and trust (T351-52). Importantly, the draft trust provided for a
corporate trustee, which could be removed by the other co-trustees, Frank and |
Tim (T348-49). After the meeting, Hanley e-mailed Schneider that Decedent had
“agreed” to use JPM as a corporate fiduciary (T358) which, at that point, the trust
document provided was a removable one.

On June 5, 1998, Decedent executed the final documents (T349). The will
provided that Frank and Tim, as residuary beneficiaries, would receive the remainder
of Decedent’s estate, after payment of $3.4 million in speciﬁc bequests (T326),
specific charitable contributions, and a $1 million generation—skipping trust (Id). The

_trustno longer contained a provision that the JPM trustee could be removed by Frank
and Tim (T349). In its place, Hanley had directed Schneider, with no explanation,

to insert a lock-in provision so that JPM could not be removed as corporate trustee

11




if Decedent became incapacitated during his lifetime, or for two years after his death
(T904,349). Thatprovision gave JPM at least two years of estate administration fees,
which is the time it takes to admiﬁister an estate of this size (T673,849). Hanley
admitted that this provision put JPM, Gunster’s client, in a position of making $1
million off of another Gunster client, Decedent (T766).

Nothing in Gunster’s files reflected that Decedent wanted, had been informed
of, understood, or agreed to, the lock-in provision (T3 50-51,849).7 Hanley had no
written contact with Decedent to disclose that he was inserting a lock-in provision, |
on May11,1998, when Decedent reviewed the draft trust, which 'did not contain a
lock-iﬁ provision, and June 5, 1998, when Decedent signed the documents, containing
the lock-in provision, (T350). Hanley and Schneider admitted that the lock-in
provision is an unusual provision that is rarely used (T393,903-04).

Hanley had also inserted a provision obligating Decedent’s estate to pay JPM
according to its Standard Fee Schedule, unless otherwise provided in writing
(T336,359). Hanley admitted that he never provided Decedent with a copy of JPM’s
- Fee Schedule (T333,368-69,373). Under that schedule, JPM was not only entitled to
charge Decedent’s estate a percentage-based fee on the $26 million in assets in

Decedent’s brokerage account, which JPM would be managing, but it also was

7/Hanley claimed he orally informed Decedent of the change, either at the May
11, 1998 meeting or at the meeting when the documents were executed (T351).

12




entitled to charge a fee on the $44 million in assets in the QTIP’s, which JPM would
not be managing (T370), plus a ménagement fee for trading securities (T371). JPM
also would receive its full fee, even if there were other co-PR’s (T373-74). In effect,
JPM’s total fee under its Fee Schedule was three times the fee presumed reasonable
under Florida Statutes (T369-71). Hanley admitted that as Decedent’s attorney, he
could have placed a provision in the will to limit JPM’s fees, but if he had done so,
JPM might not have agreed to act as a corporate fiduciary (T402). That would not
have been in Gunster’s best interest, because JPM’s Fee Schedule also entitled it to
employ its own attorney [Gunster] who was to be paid by Decedent’s estate (T373).

Hanley admitted that over the five years that he represented Decedent, he had
numerous oppoﬁunities to make sure the trust had been funded (T421). Hanley had
prepared two codicils to the will, one on November 23, 1998, and one on February
7, 2001 (T408-09). Hanley also amended the trust to change some of the cash
beques@_s__atDecedent’s request on December 2000, September 10, 2001, January 3,
2002 and March 4, 2002 (T410-18). A new will and trust were prepared in May 2002
(T418-20). From 1998 to May 2002, Decedent signed documents prepared by
Gunster on eight different occasions (T421).

Hanley never once asked Decedent if he had funded his trust (T464), nor
otherwise confirmed its funding (T822). He admitted he could easily have checked

with Decedent’s SSB stockbroker (T365), to whom Decedent had given Hanley full

13




access. Hanley admitted Decedent had relied upon Gunster to assist him in even
minor matters (T484-86,489). Hanley and Schneider also admitted that on other
occasions they had been required to remind the elderly Decedent to sign documents
pertaining to the estate and return them, when Decedent was confused about whether
he had done so, or get appraisals that he had not gotten (T407,937-40). Hanley had
also followed up on other occasipns, reminding Decedent of things he needed to do,
yet he never followed up to ensure the trust was funded (T407,507,594,743).
Hanley claimed that he was unaware that the trust had not been funded, and
that he had simply assumed Decedent had funded the trust (T365-66,462-63). One
of the juror’s questions, posed to Hanley by the Court, was how he, as a paid
professional, could make such an assumption? In response, Hanley claimed that he

made a mistake (T855):

...L assumed the wrong thing and, you know, it was incorrect at the time

but I did, I made that assumption ... and that was a mistake. (emphasis

added) .

In fact, the evidence showed that Hanley knew Decedent’s trust had not been
funded and he intentionally did nothing. His August 24, 1999 file memorandum
referred to Decedent’s $26 million in assets as “personal” (T1614;R14:2702).
Likewise, Schneider’s August 24, 1999 notes questioned whether Decedent’s assets

were “individual holdings or trust” (T927). Yet, nothing was done because, as

Hanley admitted, the more assets in Decedent’s estate, and the less assets in his trust,

14




the higher the fees would be for Gunster and JPM after the Decedent died (T271).
On January 3, 2002, Hanley learned that Decedent had been diagnosed with
bladder cancer, and his best prognosis was two to three years (T501). In June 2002,
Hanley was advised Decedent had been hospitalized (T505). Decedent asked Hanley
to deliver copies of his kpowers of attorney to Frank and Tim in case they needed them
(T650-51,785-86). In November 2002, Hanley received a phone call from Frank,
who said Decedent was not doing well, and Decedent wanted to make sure his affairs
were in order (T505). On November 26, 2002, Frank called to say Decedent was in
the hospital, the cancer had spread to his stomach and he was dying (T509-10,1334).
Frank asked if there was anything Hanley needed to follow up with them regarding
Decedent’s estate (T510). ‘On December 23, 2002, Frank called and said Decedent
was much worse, unable to communicate and they were arranging for hospice care
at home (T510-11). Frank again asked “Is my father’s estate in order?” and Hanley

said, “Everything is in order” (T1335). Decedent died January 3, 2003 (T513).

Frank and Tim L.earn of JPM and Gunster’s Qutrageous Fee Requests
Plaintiffs met with Hanley and JPM on January 6, 2003. They were surprised
to learn that JPM was not an alternate fiduciary, as in his father’s prior will, upset that
the Decedent’s trust had not been funded (T1105), and absolutely shocked by the
outrageous amounts of fees being discussed. JPM said its fee would be $2 million,

but it would give Plaintiffs a bargain price of $1 million (T1078,1338-39,2469-
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70,125 3-54). Plaintiffs were also upset because JPM wanted control of the assets that
SSB had been handling for 35 years (T1105). Frank had negotiated substantial fee
discounts with SSB, and therefore the assets could make fnore money at SSB (T1332-
33,1389-91). Frank checked with SSB, and they would do it for free (T1340).
Gunster said its fee would be $500,000 (T515-16). When Frank and Tim said the
estate was not going to pay JPM and Gunster’s fees, Hanley showed that the
Decedent had initialed each page of the will and trust, and that there was not a “damn
or darn thing they could do about it” (T1517,2461-62).

The probate judge appointed JPM as the corporate fiduciary, and JPM hired
- Gunster as its attorney for the estate administration. The assets were transferred from
SSB to JPM (T1418-19,2101). Plaintiffs terminated Gunster and hired an estate
administration lawyer, a tax attorney and a lawyer to sue JPM. It was only after
Plaintiffs sued JPM in Circuit Court that negotiations began (T1077-78). At one
point, Plaintiffs agreed to pay JPM $500,000 if SSB could continue managing the
Decedent’s stock account (T758). Eventually, Plaintiffs paid JPM $400,000 and it
resigned as corporate fiduciary (T759), and paid JPM’s new estate administration
A attorney $175,000 (T1081). That settlement mitigated Plaintiffs’ damages by $1.2
million, compared to what JPM and its attorney had been requesting (T1106).

Plaintiffs’ Expert Testimony

John Raymond, a tax and estate planner for 34 years, testified that Hanley had
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the responsibility to make sure Decedent’s goals were achieved (T1579,1623-25).
Those goals were to disinherit Brooks, maximize the amount that Frank and Tim
would receive by minimizing taxes and avoiding probate administration fees
(T1590,1731-32,1922). In Raymond’s opinion, Decedent did not get what he asked
for from Hanley, or paid for, in terms of estate and tax planning (T1580).

1. Breach of Fiduciary Duty - In Raymond’s opinion, Gunster had a

common law and ethical duty to avoid a conflict of interest in representing both
Decedent and JPM (T1764,1776,1909). Gunster’s recommendation that Decedent
appoint JPM as é third fiduciary in his estate, without fully informing him of
Gunster’s relationship with JPM constituted malpractice (T1769). A lawyer must
avoid representation of one client which would adversely affect his ability to do his
job for another client (T1777). Raymond testified that a conflict of interest existed
between Gunster’s relationship with Decedent and its relationship with JPM, both
Gunster’s clients (T1909). Gunster advised Decedent to appoint JPM as his corporate
fiduciary, but did not fully disclose Gunster’s relationship with JPM, and Gunster’s
own profit motive in having JPM appointed (T1909). Since JPM had reason to
curry favor with JPM, a substantial client, placing JPM’s interest before Decedent’s
interest, the conflict should have been disclosed (T1779,191 O); Gunster was required
to fully inform Decedent of the conflict, and get him to waive the conflict in writing

(T1698,1764-65,1768).
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A. A Corporate Fiduciary was Unnecessary - Raymond testified

that Gunster breached its fiduciary duty and the standard of care by persuading
Decedent to use JPM as a corporate fiduciary, locked-in for two years under its
Standard Fee Schedule, which involved over $1,000,000 in fees (T1908). “There was
nothing in it for [Decedent]” (T1908). Decedent did not need a corporate fiduciary
(T1922), and recommending one did not make any sense (T1632-33). For that
reason, in Raymond’s opinion, Gunster violated the standard of care with respect to
vavoiding unnecessary expenses for its client (T1629,1748). If anything, a corporate

fiduciary should have been an alternate, that would only serve if Frank and Tim were

incapacitated, as provided in Decedent’s prior wills (T1738).

Gunster claimed below that a corporate fiduciary was needed in case Decedent
became incapacitated, so that JPM could ensure that Frank and Tim spent the estate’s
money to take care of him (T1629). Raymond testified that claim was meritless. He
explained that during Decedent’s life, whether iﬁcapacitated or not, he had plenty of
his own income from the QTIP’s to spend on his health care (T1630), and access to
the $40 million principal, if necessary (T1630-3 1).8 Decedent also trusted Frank to
care for him if he was incapacitated because Frank was his investment advisor and
watched over the family assets since 2001 (T1630-31). Frank was held as Decedent’s

power of attorney for health purposes, as well as financial purposes (T1630).

8/ Decedent received $2 million a year in income (T1504). -
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Decedent did not give JPM a power of attorney as to his health care, so JPM had no
responsibility for Decedent’s health care even if he became incapacitated (T1912).

Raymond disputed Gunster’s claim that a corporate PR was needed to help
Frank and Tim administer the estate (T1910). They could hire an attorney at an
hourly rate, if needed, rather than pay JPM’s exorbitant fees (Id). A third PR was not
needed, particularly since Decedent was sensitive to paying legal fees (T1910-11).

Raymond also disputed Gunster’s claim that a corporate PR was needed to act
as a “buffer” between Frank, Tim and Brooks (T1631). Brooks was not an heir under
Decedent’s will, therefore he had no claim against the estate (T1631). Brooks had an
 interestin the QTIP trusts, but JPM was not a corporate fiduciary for those trusts, and
thus it could not act as a buffer in regard to those trusts (T1631-32,1911). Moreover,
if Brooks wanted to hire a lawyer and sue the estate or his brothers, he could do so
and no one could act as a buffer, or prevent that from occurring (T1632).

B. JPM’sStandard FeeSchedule - Raymond testified that Gunster

committed malpractice since Decedent requested information on the amount of fees
JPM could charge, and he was never provided that information (T1787-88). Hanley
claimed he orally told Decedent that JPM’s fees would be in a range of 2% to 3% of

his estate, after which Decedent said he would consider a fiduciary if he knew

specifics or details about what JPM would cost (T1696). Once Decedent indicated

he wanted to know the cost before agreeing to appoint JPM, Gunster was responsible
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for providing him that information, and breached that responsibility (T1919-20,1923-
24). Decedent could not “agree” to appoint JPM, unless Hanley fully disclosed the
information necessary for him to make an informed decision (T1632-33,1803,1927).

Instead, Hanley talked Decedent into “agreeing to appoint JPM,” without ever
giving him J PM’é Fee Schedule (T1633-34). Raymond testified that Gunster’s
standard of care was to make sure its client, Decedent, knew the exact fees its other

client, JPM, would charge before drafting documents appointing JPM as Decedent’s

corporate fiduciary (T1634). Hanley violated the standard of care by not providing
Decedent with JPM’s Fee Schedule (T1765-68). JPM was in a conflict position and
' was required to fully inform Decedent before he decided to appoint JPM (T1766).

C. The “Lock-In” Provision - In Raymond’s opinion, Gunster

violated the standard of care by including a two-year lock-in provision in Decedent’s

trust(T1635-37). The provision was inappropriate since it benefitted JPM and

- Gunster (T1635-36), not Decedent, who had an aversion to paying fees (T1635-37)."

2. Funding of the Revocable Trust

Raymond explained that the purposé of the trust was to avoid probate and
protect Decedent in case he became incapacitated (T1627). An unfunded trust
accomplishes none of those goals, and does nothing more than result in more
fiduciary and legal fees (T1627). If Decedent’s assets were not placed in the trust

before he died, large fees would have to be paid the corporate PR and its attorney to
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get those assets transferred into the trust (Id). The more assets that passed through
the estate, rather than the trust, the greater the attorneys fees, fiduciary fees and
expenses (T271). That is exactly what thé trust was designed to avoid (T1628).

In Raymond’s opinion, Hanley did not commit malpractice at his initial
meeting with Decedent, assuming he told Decedent that it was his responsibility to
fund the trust, and assuming Hanley provided him with the “Sunﬁnary of Operations,”
as Hanley claimed (T1796). With those assumptions, Hanley’s professional
negligence was in failing to follow-up and ensure that the elderly Decedent had
transferred his assets to the trust (T1797). Decedent had relied ﬁpon Hanley to do a
* lot of detail work for him (T1613), and Hanley had to remind Decedent to do things
théy had asked him to do, and had to follow-up to make sure things were done
(T1612-14,1797). Therefore, it was Hanley’s duty as Decedent’s attorney to ensure
that the trust was funded (T1612,1901-02,1 905). Neither Hanley nor Schnéider ever
even inquired whether the trust had been funded (T1798), when the standard of care
required them to do so and ensure the trust was funded (T1612,1901,1928-29).

Hanley had many opportunities to determine whether the trust was funded
(T1612). He had an obligation to inquire in that regard on August 24, 1999, when
Hanley’s file memorandum listed Decedent’s $26 million in assets as “personal”
(T1614),reflecting that Hanley was aware those assets were being held in Decedent’s

name, not in the trust (T1614). Hanley’s notes also indicated that $400,000 was in
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- the trust, which necessarily meant $25,600,000 was not (T1616-17). Likewise,
Schneider’s notes questioned whether Decedent’s assets were “individual holdings
ortrust” (T1615). Yet, neither attorney questioned Decedent about the name in which
his assets were held, or whether they had been transferred to the trust (T1615).
Raymond testified that Hanley should never have assumed the trust was funded
(T1617). Decedent had provided Hanley with access to his stockbroker and
accountant, by providing their phone numbers. Hanley should have picked up the
'p'hone and called Decedent’s stockbroker to confirm whether the assets in Decedent’s
personal stock brokerage account had been transferred to his trust (T1616-17).
Raymond also testified that when Decedent’s trust was amended by Hanley in
December 2000, he had an obligation to determine that the trust had been funded

(T1622). Decedent paid for an effective trust in order to avoid probate, and Hanley

should have inquired at that time whether Decedent had funded the trust, or needed
help doing so (T1622). Raymond’s opinion was the same in.regard to each time the
trust was thereafter amended, and when it was completely restated (T1622).
Raymond referred to the trust as the “heart and soul” of Décedent’s estate planning,
and thus it was Hanley’s responsibility to inquire on these occasions as to its funding
(T1623,1928-29). In fact, Schneider admitted that her practice was to check with her
clients to make sure a revfocable trust had been funded; before any amendments or -

restatements to it were ever executed (T1901). That was not done here.
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Raynlo;ld also testified that in June 2002, when Hanley was notified that
Decedent, now 80 years of age, was in the hospital, he should have confirmed that
Decedent’s assets were in the trust (T1626). Or, he should have asked Frank, to
whom Decedent had given a financial power of attorney, to make sure that the

transfer had been, or would be, made (T1625-26). Hanley received a series of phone

calls from Frank at the end of Decedent’s life, in December 2002, seeking to confirm
that Decedent’s estate was in order (T1623). Before confirming that fact, Hanley had
a duty to ensure the trust was funded (T1623), because it still could have been funded

by a phone call to the broker up until the moment of Decedent’s death (T1625).

. Gunster’s inaction constituted a clear violation of the standard of care (T1906).

3. PRT

Raymond testiﬁed that Gunster should not have used a QPRT as a tax-savings
device (T1588,1592); that a QPRT is only used as a last resort when there is “nothing
else left,” because of the inherent risk of having to live beyond a term of years, and
other negative aspects which made it inappropriate (T1584-88); that Gunster’s use of
a QPRT was a breach of the standard of care and breach of fiduciary duty owed to
Decedent (T1588); and that Decedent should have been informed of other methods
of saving taxes, which would have eliminated the risk inherent in a QPRT (T1589).

4.  Plaintiffs’ Recoverable Damages

Raymond testified that Gunster’s legal fees of $19,786 should be forfeited
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because Deéedent did not get what he paid for (T1639-41). He got a QPRT that had
no benefit and a Revocable Trust that did not avoid probate (T1640). The loss of use
ofthe $110,161 QPRT tax paid, was $19,718.98 at a 4% interest rate. Ifthe trust had
beén funded, there would have been nothing in the estate, and therefore Plaintiffs
would not have had to hire Lehrman ($250,000) and Ord ($54,000) for probate
édministration (T1643). Damages resulting from Gunster convincing Decedent to
appoint JPM as a corporate PR, which was unnecessary, was the cost of litigation
pertaining thereto (Pressley $175,000), and the settlement with JPM ($400,000)
(T1644). Reasonable fees for pfobate administration should have only been $50,000
- (T1645). Altogether, Plaintiffs’ damages were $868,504.98.

STANDARD OF REVIEW

Plaintiffs agree that the standard of review of a denial of a Motion for Directed
Verdictis de novo, and the standard of review of the denial of a Motion for New Trial
or Remittitur is abuse of discretion (AB19).: In addition, the standard of review of the

exclusion of evidence is abuse of discretion. Shearon v. Sullivan, 8§21 Sb.2d 1222,

1225 (Fla. 1" DCA 2002), and the standard of review of a closing argument comment

to which there was no timely objection is abuse of discretion. Murphy v. Int’l

Robotic Systems, Inc., 766 So.2d 1010 (Fla. 2000). As to the cross-appeal, the

standard for review of a summary judgment is de novo. L’Etoile Homeowner’s

Ass’n, Inc. v. Fresolone, 940 S.2d 1170 (Fla. 4® DCA 2006).
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SUMMARY OF ARGUMENT

Gunster was not entitled to a directed verdict on Plaintiffs’ claims. Questions
of fact existed, based on the evidence and expert opinions presented. Appellants have
also demonstrated no abuse of discretion in excluding evidence or overruling their
untimely objection to a single comment made during closing argument. This Court
should affirm as to the issues raised in Gunster’s appeal.

The Court should reverse the Summary Judgment on Plaintiffs’ FLP claim. A
recent decision of this Court, since the trial court’s ruling, mandates reversal.

ARGUMENT

POINT A: THE COURT CORRECTLY DENIED GUNSTER’S MOTION
FOR DIRECTED VERDICT ON PLAINTIFFS’ CLAIMS

Gunster’s argument ignores Plaintiffs’ evidence, except to refer to isolated,
out-of-context statements of Plaintiffs’ expert. The reality is that Plaintiffs’ witnesses,
and Gunster’s witnesses and records, demonstrated an issue of fact as to Plaintiffs’
claims against Gunster for professional negligence and breach of fiduciary duty |

1. The Probate Court was Not the Exclusive Forum

Defendants’ Motion to Transfer this legal malpractice lawsuit to the probate
court (R1:57-65), was denied by Judge Jorge Labarga (R106). Probate Judge Karen
Martin likewise denied Defendants’ argument that the exclusive forum for this

malpractice lawsuit was in the probate court (R16:3160). Judge Jonathan Gerber also
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rejected that argument in this case on summary judgment and as part of Defendants’
Motion for Directed Verdict, stating (R16:3159-60):

...Gunster and Hanley argue that ... the exclusive forum to resolve all
issues relating to the appointment and compensation of personal
representatives and trustees is the probate court .... [They] are correct
that, under the Probate Code, Plaintiffs were given the opportunity to
contest JP. Morgan’s appointment and qualifications. However,
Plaintiffs’ action here no longer is directed at J.P. Morgan. Rather,
Plaintiffs’ action now is directed merely at Gunster and Hanley, based
on their alleged role in procuring J.P. Morgan’s appointment. Plaintiffs
do not have any remedy before the probate court against Gunster and
Hanley for that alleged pre-death action, be it called breach of fiduciary
duty or negligence/legal malpractice. ... (emphasis added)

On appeal, Gunster again argues that, as a matter of law, the probate court was
the exclusive forum for deciding the issues presented in this lawsuit. In fact, the
ruling of three judges that the probate court was not the exclusive fofum was
imminently correct. First, the basis for the malpracﬁce claims was Gunster’s conduct
during Decedent’s life. The probate court has jurisdiction over matters relating to
administration of Decedent’s estate after he died, plus jurisdiction where pre-death
| conduct affects administration of an estate, allowing the court to declare a document

void. See Estate of Radon, 338 So.2d 256 (Fla. 4™ DCA 1976), (will void where

procured by pre-death undue influence). Here, Decedent’s will is not being contested.

Second, an adequate remedy for this legal malpractice case is not available in

the probate court. See DeWitt v. Duce, 408 So.2d 216 (Fla. 1981). The remedy

guaranteed by the Florida Constitution for legal malpractice is trial by jury, whichcan
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only occur in the civil division. The probate court is a court of equity in which no
jury trial exists. Inre Estate of Howard, 542 So2d 395, 397 (Fla. 1*DCA 1989). The
right to a jury trial is a constitutional right that cannot be dispensed with except by

the assent of the parties entitled to it. Beacon Theaters v. Westover, 359 U.S. 500,

510-11 (1959). Nor can the probate court award the compensatory damages sought
in this malpractice case. Gunster’s pre-death conduct included nonfeasance, e.g.,
its failure to inquire and ensure that the trust was funded. The probate court cannot
remedy that failure, for which damages are the only remedy. For these reasons, the
only court that provides Plaintiffs a full and adequate remedy is the civil division.
Third, even if the probate court could decide equitable issues as to Gunster’s
fees and removal of JPM, it was Plaintiffs’ option to have those issues determined by
a jury, as opposed to determined by the probate judge. Raymond testified that
Plaintiffs could raise those issues in the civil division (T1693-94). Gunster’s counsel
repeatedly cross-examined witnesses about Plaintiffs’ option to have those issues
determined by the probate judge (T1056-57,1059,1063,1065-66,1119,1122-23,1423).

That is exactly why probate Judge Martin stayed determination of Gunster’s motion

for fees until after this trial (R16:3160). As the U. S. Supreme Court held in Beacon

Theaters, 359 U.S. at 510-511):

...onlyunder the most imperative circumstances, ... can the right to a jury

trial of legal issues be lost through prior determination of equitable

claims. (emphasis added)
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Adams v. Citizens Bank, 248 So0.2d 682 (Fla. 4" DCA 1971) followed Westover.

Where legal and equitable issues are pending between the parties, if the issues
are sufficiently similar so as to bind the trier of fact to the earlier determination, the
legal issues should be tried first to prevent the denial of the constitutional right to a

jury trial on those issues. Spring v. Ronel Refining, Inc., 421 S0.2d 46 (Fla. 3 DCA

1982). As stated in Magram v. Raffel, 443 So0.2d 396, 397 (Fla. 3 DCA 1984):

We agree with the court’s opinion in Adams v. Citizens Bank of
Brevard, 248 So0.2d 682 (Fla. 4th DCA 1971), that where one is entitled
to a jury trial on issues sufficiently similar or related to the issues not
triable to a jury, and where a determination by the first factfinder would
necessarily bind the later factfinder, such issues may not be tried non-
jury by the court because to do so would deprive the litigant of his
constitutional right to trial by jury. (emphasis added)

This Court explained in Billian v. Mobil Corp. , 710 So.2d 984 (Fla. 4* DCA

1998), rev. den. 725 So.2d 1109, that a jury must make findings as to all facts that are
common to legal and equitable claims before a court can consider any equitable
-remedy, stating: “ Where the fact issues decided by a jury in an action at law are
sufficiently similar to the fact issues on a related equitable claim, the trial court is
bound by the jury’s findings of fact in making its ruling on the equitable claim.” Id.
at 992. Legal and equitable issues are “sufficiently similar,” if a jury, in returning its
verdict, necessarily had to decide facts that are also required in the equitable claim.,

Billian, supra; see also Chenery v. Crans, 497 So.2d 267 (Fla. 2" DCA 1986) (same).

Paramount Eng.Group. Inc. v. Oakland Lakes, Ltd., 685 So. 2d 11 (Fla. 4®
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DCA 1996) held that where a party files a counterclaim for legal malpractice and
requests a jury trial, that claim must be tried by a jury before the attorney’s charging
lien, an equitable issue as to entitlement and amount of fees, is tried non-jury (Id).

This Court, citing Adams v. Citizens Bank, supra, and Hightower v. Bigoney, 156

S0.2d 501 (Fla. 1963), held that if determination of an issue by the first factfinder
Wduld bind the second factfinder (Id. at 13): “ such issues may not be tried non-jury
by the court since to do so would deprive the counter-claimant of his constitutional
right to trial by jury.” The same rationale applies when an equitable action and a
separate legal action are pending at the same time.

The authority that Gunster cites in footnote 12 for the proposition thatg the
probate court has exclusive jurisdiction to void a will if procured by fraud, duress or
undue influence, or to contest a will, or to determine whether a PR is qualified, do not

apply here. This case involves an action at law that cannot be determined by a

probate judge. While Gunster argues that a probate judge has exclusive jurisdiction

to determine estate fees, if those fees are at issue in a legal malpractice action,

Paramount, supra, holds that they may be determined by a jury in that action.

Gunster argues that Espinosa v. Sparber, Shevin, Shapo, Rosen & Heilbronner,

586 S0.2d 1221 (Fla. 3 DCA 1991) supports its claim that Plaintiffs must first seek
available relief in the probate court. Espinosa never even addressed that issue. The

Third District merely held that an estate’s recoverable damages in a legal malpractice
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case against an attorney for failure to provide for an intended beneficiary in the
decedent’s will, include attorney’s fees paid the attorney by the decedent, as well as
attorney’s fees and costs incurred in defending the estate against an action generated

by the attorney’s negligence. Espinosa cited Dayton v. Conger, 448 So.2d 609, 611

(Fla. 3 DCA 1984) and State Farm Cas. Co. v. Pritcher, 546 So0.2d 1060 (Fla. 3™

DCA 1989) for the proposition that fees from separate litigation may be recovered as
special damages in an action between one of the parties to that litigation and the party

allegedly creating the need for that litigation, Id. at 1222-24. See also Winselmann

v. Reynolds, 690 So.2d 1325 (Fla. 3" DCA 1997) (same).
The other cases upon which Gunster relies also do not support its position.

DeWitt v. Duce, supra, held that an action for tortious interference is a permissible

collateral attack on a probate proceeding, where probate remedies are inadequate. As

demonstrated, supra, Plaintiffs lack an adequate remedy in the probate court. In

Martin v. Martin, 687 So.2d 903 (Fla. 4® DCA 1997), where .the decedgnt’s sons did
not challenge his will in probate court, they were barred from doing so in a collateral
action for interference with their inheritance rights; but they were not barred from
challenging the decedent’s ful’ly funded inter vivos trust, since it was not subject to

probate administration. Just as there was no probate relief available in Martin as to

the trust, there was no probate relief available here for this legal malpractice lawsuit.

Defendants’ reliance upon In re Estate of Hatten, 880 S0.2d 1271 (Fla. 3 DCA
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2004), is misplaced. In that case, there was no available remedy in the probate court
for three siblings to establish a destroyed will, because a probate statute required
proof by “disinterested witnesses.” They could, however, seek damages in a civil
action against their brother personally for maliciously destroying the will. The court
emphasized that the siblings were not seeking to modify the distribution of the estate.
Likewise, since Plaintiffs soﬁght damages from Gunster and Hanley personally as a
re.sult oftheir mélpractice, and were not seeking to modify distribution of Decedent’s
estate, they were not barred from bringing this action.

Finally, the jury was instructed on Gunster’s affirmative defenses, i.e., that

Plaintiffs had waived, or were estopped to proceed with this lawsuit, because they

failed to seek available probate remedies (R20:3928). Thejury’s finding for Plaintiffs
on those defenses is supported by the evidence. Gunster’s sole claim is entitlement
to a directed verdict on those defenses. The Court should note that Plaintiffs raised
“unclean hands” as an avoidance of Gunster’s waiver and estoppel defenses, because
Hanley told Plaintiffs, after Decedent’s death, that they had no recourse in the probate
court, i.e., “there was not a damn thing they could do about it” (R20:3930;T1517).

Plaintiffs’ avoidance was based on Ebeling v. Voltz, 454 So0.2d 783 (Fla. 4" DCA

1984) which holds that even if plaintiffs have an available remedy in the probate
court, they can bring a civil action where defendants’ representations induced them

to forego rights in the probate court. Here, the trial court stated (R16:3160):
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Even ifit could be argued that Plaintiffs should have raised their
allegations against Gunster and Hanley in the probate court by
contesting J.P. Morgan’s appointment, Plaintiffs have created a genuine
issue of material fact that Gunster and Hanley allegedly fraudulently
misrepresented to Plaintiffs that Plaintiffs did not have the ability to
raise such allegations before the probate court, upon which Plaintiffs
relied to their detriment. ...

Since the jury found against Gunster on its waiver and estoppel defenses, it did not
reach the issue of unclean hands, which would have avoided those defenses.

2. Jury Issue as to: No Full Disclosure to Decedent Regarding JPM

Consistent with the rest of its brief, Gunster ignores the evidence in Plaintiffs’
favor. Gunster argues that Hanley did nothing more than recommend nomination of
JPM as a corporate fiduciary (AB27), that it was Decedent’s decision alone to appoint
JPM, and therefore Hanley had no duty to disclose anything more to Decedent. That
argument ignores the fact that Hanley was acting as Decedent’s fiduciary, and also
ignores the fact that whether Hanley’s disclosure was sufficient cannot be considered
in a vacuum, but must be considered in light of the fact that Gunster was in a conflict
position. Hanley was required to protect and advance Decedent’s bést interest, and

since Gunster had a conflict of interest, Hanley was required to fully disclose its

mutual referral relationship with JPM, the fact that both JPM (one of Gunster’s most

valuable clients) and Gunster stood to financially benefit from the lock-in provision,
and from JPM’s Standard Fee Schedule. The jury could have concluded that Hanley

had a duty to fully inform Decedent of Gunster’s conflict, and obtain his consent and
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written waiver of the conflict, and that by not doing so Gunster sold out one of its
clients, Decedent, for the benefit of itself and its other client, JPM.

Gunster argues in footnote 15 that Decedent knew that Frank and Tim lived
out-of-state and had serious health problems, giving him reason to appoint JPM, as
a corporate fiduciary. However, Decedent knew all that when he chose, in his prior
wills, to only have an alternate corporate ﬁduciary (T1466,1537). Moreover, Gunster
ignores evidence showing that Decedent only agreed to a removable corpbrate
fiduciary. The draft of the trust Hanley preéented to Decedent on May 11, 1998,
contained a provision that the corporate fiduciary could be removed by Frank and
Tim. Nothing in Gunster’s files between that date and June 5, 1998, when Decedent
executed the final documents, indicated that there was ever any discussion with
Decedent about deleting that provision and inserting the two-year lock-in provision.

Hanley also failed to make full disclosure regarding JPM’s fees. Even
.. = assuming Hanley gf_a_lly told Decedent that JPM’s fees were 2 to 3%, which the jury
could disBelieve, Decedent still said he wanted to know the cost involved. Yet,
Hanley did not provide him with that information, but instead inserted a provision
obligating the estate to pay JPM under its Standard Fee Schedule, which was three
times the fee provided by Florida Statutes.

Gunster argues that the jury was required to determine whether the $400,000

paid to JPM was unreasonable and by what amount, thus requiring the jury to “sit as
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unqualified, inexperienced probate judges” (AB27). This Court rejected that same

type argument in Tarleton v. Arnstein, 719 So0.2d 325, 329-30 (Fla. 4™ DCA 1998),

where it held that a jury was comp-etent to determine in a legal malpractice action
whether the client would have received a larger award from a divorce judge if she had
gone to trial, rather than settle as a result of the attorney’s negligent advice. The
Court stated that the malpractice jury could “resolve the issue of what a reasonable
judge would have awarded” in the underlying action, Id. at 329, and that “because
the jury is substituting its judgment for the fact finder [in the underlying action] no
expert testimony was necessary on what a judge would have awarded.” Id at 330.

3.  Jury Issue as to: Malpractice in Drafting Will and Trust

a, Provision for Pavment of JPM’s Standard Fee Schedule -

Gunster argues that an attorney cannot effectively limit a corporate fiduciary’s fees.
However, both Hanley and Gunster’s president testified to the contrary (T402, 1014).
Hanley could have limited Gunster’s fee pursuant to §733.617(4), Fla. Stat., which
permits a will to limit the amount of fees sought by a PR. However, even assuming
JPM’s fees could not be limited, Plaintiffs presented evidence that Gunster, as
Decedent’s lawyer, should not have included a provision in the Decedent’s will and
trust for payment of JPM accbrding to its Standard Fee Schedule, without first
apprising Decedent of its specifics. This was particularly trué since Decedent asked

for that information, and particularly since the fee schedule provided fees three times
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the amount provided by statute. According to Raymond, this constituted a violation
of the standard of care, because Gunsterv was in a conflict position, and was required
to fully inform Decedent about JPM’s fees before he agreed to appoint JPM as a
corporate fiduciary and pay according to its fee schedule (T1765-68).

b. Two -Year “Lock-in” Provision - In Raymond’s opinion, it was
2

a deviation from the standard of care for Gunster to include a two-year lock-in
provision in Decedent’s trust (T1635-37). This provision gave JPM and Gunster two
years of fees at the expense of Decedent’s estate, when Gunster knew that Decedent
wanted to avoid paying fees to the greatest extent possible (T1637). Gunster’é
- argument that JPM could have been removed by the probate court, or that without the
two-year provision J PM could only be removed for cause, cannot excuse its Wrongful
conduct. These arguments overlook the fact that the jury could have concluded that,
at best, the Decedent only agreed to a corporate fiduciary who could be removed by
his sons, and therefo~re Gunster’s insertion of the lock-in provision in the trust
constituted a breach of fiduciary duty (T1635-37).

c. Failure to Inquire About, or Ensure, Funding of the Trust -

Gunster argues that the trial court and Raymond agreed that Hanley did nothing
wrong in initially telling Decedent it was up to him to fund the trust. However,
Gunster ignores the fact that both the court and Raymond agreed that Gunster’s duty

arose thereafter. Raymond testified that assuming Hanley told Decedent it was his
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duty to fund the trust, and assuming he gave Decedent the “Summary of Operations,”
Gunster did nothing wrong initially (T1796). However, he testified that Hanley’s
negligence was failing to inquire, and ensure, over the ensuing five years, that the

trust was funded: when Hanley became aware that he was having to follow up to

ensure that the elderly Decedent did things that they had asked him to do (T1612-

- 14,1797); when the trust was subsequently amended on several occasions and then

completely redrafted (T1622-23); and when Decedent was extremely ill and near

death, and Hanley was asked on several occasions to confirm that Decedent’s affairs
were in order, and that nothing needed to be done (T1623-26). Under these
circumstances, Raymond testified, it was Hanley’s duty to determine whether the trust
was funded, and to ensure that it was funded. He failed in that responsibility, which

was a clear violation of the standard of care (T1612,1906). See Moen v. Driscoll,

2004 WL 1658976 (Wash. App. 2004), which held that whether the defendant
breached the standard -of care by failing to fully advise and assist its client in
preparing and funding a trust was a question of fact for the jury *5.

The court’s reasoning as to Hanley’s duty regarding funding was as follows:

Gunster and Hanley may be held liable for failing fo inquire with
the decedent as to whether he had funded the ... Trust. The record
indicates that Gunster’s attorneys have inquired with other clients as to
whether the clients had funded ... trusts, but Gunster and Hanley do not
recall doing so in this case, even though they communicated with the
decedent on four subsequent amendments to the Trust. Hanley also
wrote a memo to his file indicating that, in September 2001, he intended
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to “review all of [... decedent’s] documents and his assets and make sure
everything is in order so that [... decedent] can be in a position to decide
whether or not he wants to make any changes at this point.” However,
there is no evidence that, upon that review, Gunster and Hanley
discovered that decedent had not funded the ...Trust. Also, ... Frank
McAdam testified that, upon the decedent’s health deteriorating, Frank
asked Hanley in a phone conversation if “everything that my father was
supposed to get done was done, and he said yes,” even though the
decedent still had not funded the ... Trust. Plaintiffs have presented the
affidavit of their expert witness, who avers that Gunster and Hanley had
a duty to inquire as to whether the ... Trust was properly funded, and that
their failure to make such inquiry fell below the standard of care in this
legal community. Based on this evidence, Plaintiffs have created at least
a genuine issue of material fact that, by creating the ...Trust at the
decedent’s instruction, Gunster and Hanley had the implied duty to
inquire with the decedent as to whether he had funded the ... Trust, and
that Gunster and Hanley breached this duty. See Atkin v. Tittle & Tittle,
730 So.2d 376, 377 (Fla. 3d DCA 1999). (emphasis added)

Atkin v. Tittle & Tittle, 730 S0.2d 376 (Fla. 3™ DCA 1999), cited by the court,
held that even if an attorney, who was hired to represent a buyer in the purchase of
a vacant lot, was not originally hired to détermine whether a lot was “bﬁﬂdable,” he
“assumed that duty.” Therefore, the attorney could be held liable for failing to

discover that zoning prohibited building on the lot. The court stated at 377:

(“An attorney may not neglect to perform the services which he agrees
to perform or which by implication he agrees to perform when he
accepts employment. ... An attorney may not disregard matters that arise
and reasonably signal potential legal problems although those matters
may not fall precisely within the general rule.”) (citations omitted).
(R16:3160-61) (emphasis added)

Just as the attorney in Atkin assumed a duty to determine whether the lot was

buildable, here Hanley assumed a duty to determine whether Decedent’s trust had
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been funded before telling Frank that Decedent’s estate was in order.
Gunster argues that it was undisputed that Decedent never asked Hanley to help
him fund his trust. However, Gunster ignores the fact that Frank, who held

Decedent’s power of attorney, repeatedly asked Hanley whether Decedent’s estate

was in order, because of the Decedent’s illness and impending death (T505,510-11).
Hanley repeatedly stated that the Decedent’s estate affairs were in order. Frank also
asked Hanley whether anything needed to be followed up on in regard to Decedent’s
estate, and Hanley assured him that nothing needed to be done. In so doing, Hanley

voluntarily assumed a duty to investigate whether the trust had been funded before

giving those responses, upon which he knew Plaintiffs would rely. If Hanley was |

going to respond as he did, he was required to confirm that the trust had been funded.
Otherwise, Hanley should have told Frank, who had not seen Decedent’s will or trust
at that point, that Decedent had a trust, and he did not know whether it had been
- funded, but if not, it should be funded immediately. Since Frank had Decedent’s
power of attorney,. he could have funded the trust before it Wés too late.

Gunster relies upon Maillard v. Dowdell, 528 So0.2d 512 (Fla. 3 DCA 1988),

but Atkin distinguished Maillard because the attorney did not assume any duty other

than what he was originally hired to do. Lane v. Cold, 882 So0.2d 436 (Fla. 1* DCA

2004) is likewise distinguishable. Gunster cites Roach v. CSX Transp., Inc., 598

S0.2d 246 (Fla. 1* DCA 1992), for its argument that the jury could not disregard
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undisputed evidence that Decedent never asked Gunster to fund the trust, and
therefore it had no duty to do so. First, duty is a question of law for the court, not the

jury. Second, Gunster’s reliance on Roach is misplaced in light of Atkin, supra,

because Gunster either had an implied duty or a voluntarily assumed duty. Gunster’s
footnote 12 contains arguments that were made to the jury and rejected.

Gunster argues that failure to fund the trust equates to Decedent’s failure to
make an inter vivos transfer of property, which Gunster claims is non-actionable

under Lorraine v. Grover, Ciment, Weinstein & Stauber, P.A., 467 So0.2d 315 (Fla.

3 DCA 1985). There is a distinction Between makinglin_tqz vivos gifts and funding
arevocable trust, and Lorraine does not pertain to the latter. Additionally, as Frank
and Schneider both testified, the “transfer” was really nothing more than a “retitling”
of the brokerage account from Decedent’s name to the trust (T911,1453).

Gunster next argues that failure to fund the trust did not cause the damages
awarded. Gunster claims that even if the trust had been funded, other assets had to
be administered in probate, so there would have been little fee difference if the trust
had been funded. Gunster ignores Raymond’s testimony that probate administration
fees should only have been $50,000, but for Gunster’s malpractice (T1645).

Gunster’s final argument is that it was too speculative for the jury to find
causation or damagés on this record. However, the entire poiﬁt of creating the trust

was to avoid probate by transferring assets into the trust before Decedent died. The
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