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PREFACE

This is an appeal from a Final Judgment entered on a jury verdict by the Circuit

Court of Palm Beach County, Florida, and a cross-appeal from a Summary Judgment

entered in favor of Defendants on one of Plaintiffs’ claims. Appellants/

Cross-Appellees were the Defendants in the court below and Appellees/Cross-

Appellants were the Plaintiffs. Herein the parties will be referred to as they stood in

the lower court or by proper name. The following symbols will be used:

R )
T )
(PE )
(DE )
(AB )
A )
(AA )

- Record-on-Appeal

Transcript of testimony
Plaintiffs’ Exhibit
Defendants’ Exhibit |
Appellants’ Brief
Appellants’ Appendix

Appellees’ Appendix

vii




INTRODUCTION

Gunster’s Appeal
In 1998, when Charles V. McAdam, Jr. (“Decedent”), a wealthy resident of

Palm Beach, was about to turn 75 years old, he decided to update his estate plan. He
wanted to make certain that his estate plan to the greatest extent possible, minimized
payment of taxes, professional fees and expenses, and also avoided probate
administration. Decedent hired Daniel Hanley (“Hanley”), a shareholder who held
himself out as an estate/ trust expert in Gunster, Yoakley & Stewart’s (“Gunster’s™),
“Private Wealth Services Department,” to give him proper estate/ tax planning advice.

Hanley drafted Decedent’ s 1998 Will and Revocable Trust, but failed to inquire
and ensure that the trust, into which Decedent’s assets were to be transferred so as to
avoid i)robate administration, was funded. Althougthanley had many opportunities
over the next five years to ensure that the trust was funded, he did nothing. Hanley’s
file reflected that he was aware that Decedent had not transferred his stock Brokerage
account into the trust’s naine, as planned, yet Hanley did nothing. He knew that if
Decedent’s assets had to be probated upon his death, instead of passing through the
trust, that would generate unnecessary but large fees for itself and the corporate
fiduciary, J.P. Morgan Trust N. A., (“JPM”) one of Gunster’s most important clients.
Hanley also utilized an inappropriate tax strategy known as a Qualified Personal

Residence Trust (“QPRT”), which pfovided no tax benefit to Decedent.




Worse yet, when Hanley should have been placing Decedent’s interests first,
he instead abused Decedent’s trust and confidence, in order to generate unnecessary
post-death fees for both Gunster and JPM. Gunster and JPM had an ongoing mutual
referral relationship, which was highly profitable to both parties, and not adequately
disclosed to Decedent. Gunster would convince its clients, for whom it was drafting
wills and trusts, to appoint JPM as a corporate fiduciary, and upon the client’s death,
JPM would hire Gunster as its attorney in the estate administration. These referrals
were done to maximize Gunster’s and JPM’s profitability, at the expense of clients
iike Decedent. The true nature and extent of this relationship and practice was never
 disclosed to Decedent. Nor did Hanley adequafely disclose to Decedent that it had
a conflict of interest because JPM was Gunster’s client.

Hanley knew that Decedent’s prior estate plans had named two of his sons as
cQ-PR’s of his estate; that Decedent was extremely fee sensitive and hated paying
fees, and that he wanted to know what a corporate PR would charge before he would
agree to appoint one. Without providing that information to Decedent, Hanley
persuaded him to appoint JPM as a corporate fiduciary, which was unnecessary and
only for Gunster and JPM’s benefit. Decedent’s estate would have to pay JPM’s
unnecessary corporate fiduciary fees and JPM would in turn hire Gunster as its
lawyers, which enabled Gunster to charge unnecessary and exorbitant legal fees in

the estate administration. In addition, Hanley included language in Decedent’s estate




plan for payment of JPM under its Standard Fee Schedule, which provided for

exorbitant fees. To make matters even worse, Hanley included a “lock-in” provision

which entrenched JPM as trustee of Decedent’s trust, and made its removal difficult,
if not virtually impossible, for two years, the time it takes to administer an estate.

Plaintiffs’ Cross-Appeal

The trial court granted a Summary Judgment in favor of Gunster on Plaintiffs’

claim that Gunster and Hanley were negligent and breached their fiduciary duty by

failing to form, and cause Decedent to fund, a family limited partnership (“FLP”). As
soon as the trial court ruled on post-trial motions, Plaintiffs immediately appealed.
A day later, Gunster appealed. Gunster filed a Motion to Consolidate the appeals and
to make its later-filed appeal the main appeal since it was appealing a one million
dollar judgment, and to make Plaintiffs’ earlier-filed appeal a cross-appeal. Plaintiffs

objected, arguing that their appeal was filed first, and that their FLP claim involved

“damages over one million dollars, but the Court granted Gunster’s motion.

Therefore, Plaintiffs’ appeal is procgeding asa cross-éppeal. Plaintiffs feel that
this Court will determine that the cross-appeal presents the only issue of substance
in these consolidated appeals. And it is an important issue. Additionally, when the
Summary Judgment was granted by the trial court, it did not have the benefit of a
recent decision of this Court, which requires reversal of the Summary Judgment, as

discussed infra, under the cross-appeal.




STATEMENT OF THE CASE

Gunster’s Statement of the Case is nothing more than three pages of argument,
reflective of Defendants’ closing argument, which the jury rejected. It also contains
no record citations. The proper procedural background of this case follows.

Decedent died in January 2003. Two of his sons, Charles McAdam, III
(“Tim”), and Frank Gannett McAdam (“Frank”),1 sued Gunster and Hanley for legal
malpractice arising from the pre-death estate and tax planning advice and work done
by Hanley2 (R1:174-203). Plaintiffs also sued JPM for conspiring with Hanley to
breach vﬁduciary duties to Decedent (R1:26-29). Thereafter, Plaintiffs settled with
JPM, and dismissed it from the lawsuit (R2:219-23).

Plaintiffs’ lawsuit proceeded against Gunster and Hanley on their Second
Amended Complaint filed by them as beneficiaries, co-PR’s of Decedent’s estate,
co-trustees of his trust, and co-trustees of two QTIP trusts in which Decedent had a
life estate (R18:3555-91). Plaintiffs’ legal malpractice claim for professional
negligence and breach of fiduciary duty was based upon Hanley’s: failure to disclose
Gunster’s conflict of interest, and its own financial motive, when he had Decedent

agree to appoint JPM, Gunster’s client, as a corporate fiduciary, which was

1/At trial, Frank is referred to as “Sandy.” However, since Appellants’ Brief
- refers to him as Frank, Appellees will do likewise in order to avoid confusion.

2/Except where Hanley is referred to individually, Defendants will be referred
to collectively as “Gunster.”




unnecessary; insertion of a provision in Decedent’s will for payment of JPM under
its Standard Fee Schedule, which provided exorbitant fees not in Decedent’s best
interest; insertion of a lock-in provision in Decedent’s trust so that JPM could not be -
removed as a PR/trustee for two years, also not in Decedent’s best interest; failure to
inquire or follow up as to Whether.Decedent had funded his Revocable Trust; and
failure to form, and cause Decedent to fund, a family limited partnership (“FLP”).

Defendanfs raised affirmative defenses of waiver, estoppel, lack of standing,
and failure to mitigate damages (R20:3922-29). Plaintiffs’ Reply raised unclean
hands as an avoidance of Gunster’s waiver and estoppel defenses (R20:3933).

The trial court granted Summary Judgment for Defendants on Plaintiffs’ claim
regarding the FLP (R16:3157-62). Plaintiffs’ remaining issues were tried over 3%
weeks. The court directed a verdict against Plaintiffs’ claims as beneficiaries and
co-trustees of the QTIP trusts (T2546, 2566-68). The jury subsequently found that
. Gunster and Hanley were negligent and breached their ﬁduciary duty, which damaged
Plaintiffs as beneficiaries and PR’s of Decedent’s estate, and as trustees of his trust
(R22:4279). The jury also found in Plaintiffs’ favor on Defendants’ affirmative
defenses (R22:4279-80). The jury awarded Plaintiffs $1,200,000 (R22:4280).

Thetrial court denied Defendants’ post-trial motions, but it granted a remittitur
to $868,504.98, which was the maximum amount Plaintiffs agreed could be awarded

on the claims that went to the jury (R24:4701,4784-85;T2926). Judgment was




entered against Gunster and Hanley for $868,504.98, plus prejudgment interest of

$140,181.79 and taxable costs of $34,744.10 (R24:4793). Gunster and Hanley filed

a timely appeal, as did Plaintiffs. Those appeals were consolidated by this Court.
STATEMENT OF THE FACTS

The result of this case turned on credibility, as acknowledged by Gunster many
times during closing argument: “As [Plaintiffs’ counsel] said, this is a case about
credibility” (T2807); “If Mr. Hanley is belie&able to you, if you think he’s telling the
truth, this case is over ...” (T2823); “If you believe Dan Hanley on that conversation,
the caseis over. It’s that simple” (T2840); “If you believe Dan Hanley when he says
he informed [Decedent] then this case is over. If you disbelieve Hanley, and I don’t
think you will because ... his testimony is believable, it’s credible ...” (T2856). The
jury obviously found Hanley’s testimony not credible nor believable. Much of
Hanley’s testimony was based upon his claim that he ﬁrally informed Decedent of
many things that Were-either contrary to,-or not reflected in, the voluminous records
Gunster produced. Very simply, the jury did not “buy” Hanley’s testimony.

With this in mind, Gunster’s brief violates a basic appellate principle that the
evidence, and all inferences therefrom, must be viewed on appeal in a light most
favorable to the prevailing party below. Oliver v. Eisenman, 523 So.2d 189 (Fla. 1%
DCA 1988). In spite of being Appellants, Gunster’s | brief states the facts

argumentatively and in a light favorable to itself and Hanley. Gunster has presented







