New York vs. Florida: A Forum Selection Guide for

. Will Contests

By Amy B. Beller

We are all familiar with “Snowbirds”—retired or
semi-retired New Yorkers who spend the winter
months in Florida.! A recent study by the University
of Florida reported that approximately 920,000 peo-
ple temporarily reside in Florida in the winter and
that 13 percent of those are New Yorkers over age
552

The Snowbird phenomenon raises interesting
legal issues relevant to our practice, since New York-
to-Florida Snowbirds often own real property and
personalty, and may have bank or investment
accounts, in both states. (And indeed, Snowbirds
may be up to more mischief than just keeping prop-
erty in both states—the New York Daily News reported
in August of 2004 that at the time of the 2004 presi-
dential election, over 46,000 voters were registered to
vote in both New York and Florida3).

Multi-state property ownership by testators pro-
vides estate litigators with a unique opportunity for
forum selection with respect to any challenge con-
cerning the validity of a Snowbird’s will.4 For
instance, imagine representing a wealthy Snowbird
who wants to disinherit her children in favor of a
second spouse. Defensive estate planning with a
probable will contest in mind might accomplish the
goal of establishing jurisdiction over the litigation in
one state or the other. Perhaps there will be enough
at stake to warrant a change of domicile. Even post-
mortem, there may be strategies, such as filing for
original probate in one jurisdiction over another,
which may determine the law applicable to the even-
tual will contest.

Of course, the jurisdictional and conflicts of law
analyses are complicated, and will not be considered
here. In the end, an estate litigator seeking to vali-
date his choice of one forum’s law over another may
not succeed. However, even if unsuccessful, creating
an additional strategic hurdle—one in which the
opposing party’s lawyer will have to fight to prevent
the application of the unfavorable law of the chosen
jurisdiction—in itself may be advantageous.

This article will compare the laws of New York
and Florida with respect to a number of key factors
inherent in most will contests (based on lack of
capacity, undue influence or fraud) on which these
states’ laws differ: (1) notice and standing; (2) discov-
ery; (3) in terrorem clauses; (4) mediation; (5) the

Dead Man's Statute; (6) burdens of proof; (7) right to
ajury trial; and (8) homestead.

1. Notice and Standing

In New York, all interested persons must be
served in advance with citation on a petitioner’s
application for probate and for issuance of letters tes-
tamentary.® Interested persons include distributees of
the decedent, persons designated in the propounded
will, or persons named in a prior will on file with the
court, whose interests are adversely affected by pro-
bate of the propounded instrument.” The proponent
has no choice—he must serve all potential objectants
with advance notice and hope that they simply do
not object to probate on the return date of the cita-
tion.

In Florida, however, there is no provision for
advance notice of probate unless the prospective con-
testant has filed a “caveat” in the Probate Court.8 The
caveat requires the probate petitioner to serve the
“caveator” with formal notice of the petition, giving
the caveator twenty days in which to object.9 Assum-
ing no caveat has been filed (as is usually the case),
probate is routinely granted ex parte, and letters are
issued to the named “Personal Representative” (i.e.,
the executor), with notice of administration served
only upon those persons named in the propounded
will.

How does this apply in practice? Suppose our
wealthy Snowbird, who is leaving all of her assets to
her second husband, has three estranged adult chil-
dren who are scattered across the United States. In
New York, each of the adult children must be served
with a citation informing him or her of the return
date on the probate petition. In Florida, the will is
likely to be admitted to probate and letters issued to
the named Personal Representative in short order,
without notice to any of the children despite their
status as distributees. Although the children can
bring a proceeding to revoke probate up until the
time when the Personal Representative is
discharged,!0 the momentum in the Personal Repre-
sentative’s favor renders a revocation proceeding dif-
ficult.

2.  Pre- and Post-Objection Discovery
a) Pre-Objection Discovery: 1404s

New York estate litigators are almost universally
enamored with SCPA 1404, which permits a potential
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